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CIVIL COURT OF THE CITY OF EW YORK 
COUNTY OF KINGS: HOUSING PART G 

141 MACDONOUGH STREET HOUSING 
DEVELOPMENT FUND CORPORATION 
Petitioner 

-against-
DIANE WIMBUSH a/k/a DIANE WINBUSH 
"JOHN DOE" & "JANE DOE" 
Respondents. 

Present: Hon. Elyssa 0. Slutzky, JHC 

Index No. 306939/25 

DECISION/ORDER 

Recitation, as required by CPLR §22 19(a), of the papers considered in th review of 

Respondent 's Notice of Motion ( q. I ) seeking an Order di missing the Petition on the 

fo llowing grounds: fail ure to plead the regulatory statu f the premises; notice of 

termination s failure to state a cause of action for nonpayment of rent; holdover, premised 

upon nonpayment of rent, is contrary to public policy and impermissible when a breach of 

the warranty of habitability is alleged; the multiple dwelling registration was expired at the 

time of commencement of this proceeding; and the otice of Petition fa ils to comply with 

22 YCRR ~208.42(b). 

Papers Numbered 
Notice of Motion Affirmation and Exhibits............ ..... . Y CEF # 10-1 2 

Affirmation in Opposition ............... ... ......................... NYSCEF # 13 

Affirmation in Reply and Exhibit .... ... ........................ NYSC ~F #14-15 

Procedural and Factual Historv 
This proceeding seeks to recover pos ession of the premises located at 141 MacDonough 

Street, Apartment o. I A, Brooklyn, ew York 11216 ("premises"). Prior to commencing 

this proceeding, Petitioner served Respondent with a 90 Day-Notice of 1 rmination 

("notice") requiring Respondent to vacate the premises by January 31 , 2025. The notice 

states as follows: 

" ...... you are hereb required to quit, vacate and surrender 
pos e sion of the Pr mises to the Landlord on or before 
January 31 , 2025 , that being more than 90 days after the 
service of this Notice upon you and that upon your fa ilure 
to quit, vacate and surrender possession thereof, Landlord 
will commence an action or proceeding in a court of 
competent jurisdiction to recover po ession of the 
Pr mises. Your tenancy i not being renewed. You arc 
being terminated becau e you have failed to pay rent 
and the HDFC is placing the unit up for 'ale." [emphasis 
added] 
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The notice also attaches a document, pursuant to the Good Cause Eviction Law ( GCEL"), 

stating that the premise are not subject to the GCEL because: 

the" Unit is on or within a housing accommodation owned 
as a condominium or cooperative, or unit is on or within a 
housing accommodation subject to an offering plan 
submitted to the office of the attorney general ( exemption 
under subdivision 7 of section 214 of the Real Prope11y 
Law). 

Despite service of the notice, R spondent failed to vacate, and Petition r commenc d this 

proceeding by Notice of Petition and Petition on March 2, 2025. Paragraph 6 of the Petition 

reads: 

'The term for which the Premise were rented by the Tenant 
expired on January 31 2025. At least 90 days b fore the 
expiration of the term, Tenant was s rved in the manner 
provided for by law with a notice in writing, a copy of which 
with proof of service is hereby annexed and made a part of 
this petition and that (a) Landlord elected to terminate or not 
renew the tenancy and (b) unless Tenant removed from the 
Premises on the day on which said term expired, Landlord 
would commence a summary proceeding under the statute to 
remove the Tenant therefor " 

Paragraph 12 of the Petition further reads: 

"Under the terms of the renal agre ment, Tenant agreed to 
pay rent for the Premises at the rate of $1 000 .00 plus co ts 
and disbur ement , including attorneys' fees , hich might be 
incurred by Petitioner in any action to enforce the Petitioner' s 
right under the rental agreement." 

On August 12, 2025, counsel for Respondent appeared by otice of Appearance. Counsel 
for Respondent now brings this pre-answer motion to dismiss. Petitioner opposes the motion 
in its entirety. 

Respondent's Claim of Right to Due Process 
Respondent argues, in part, that Petitioner, an I IDFC must have good cause to evict her 
from the pr mise and the mere expiration of her lease i not enough.' (Hudsonview Tenace 

v Maury, I 00 Mi c 2d 33 l [AT l st Dept 1979]); ( 1103 Frank tin Avenue HDFC v Gould, 63 
Misc3d 1235(A) [Civ Ct NY 20 l 9]. Specifically, R pendent argues that a an HDFC, 
Petitioner, has such governmental entwi nement to trigger her constitutional due process 
rights to require any e iction be based upon "cause'· . ( 12 E. I Ith t. HDFC v. Grimmett, 
181 AD2d. 488 [AD I t Dept 1992]). In the sem inal case of Grimmett, upra. Petitioner, 
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was an HDFC and the Court found the following factors constituted Peti ti oner' s 

entwinemenl with the government so as to trigger Respondent' s constitutional rights and 

require "cause to evict her: the bui lding was previously owned by the City of New York; 

th building was transferred to a not-for-profit housing cooperative under General Business 

Law §352- eee and Private Housing hnance Law a11icle XI· the certificate of incorporation 

stated it corporate purpose as "exclusively for the development of a housing project for 

person of low income"; the certificate impo ed restrictions and mandated it provide 

housing for low-income pursuant to Private Hou ing Finance Law, Artic le XI §576; and 

HPD had regulatory control over the terms of the deed and certificate. Thus, Respondent 

argues that as the subject building herein is al o mandated to be exclusively for the 

development of a housing project fo r person of low income, she is entitl ed to due process 

and Petitioner must plead "cause" prior to any eviction. Respondent states that both the 

notice and Petition fail to state 'cause" for her viction thus thi s proceeding must be 

dismissed. (330 South Third St HDFC v Bitar 906 Y 2d 839 [AT 2nd Dept 20 I OJ). 

In oppo ition Peti.tioner argues there is no sufficient government entwinem nt to trigg r 

Respondent ' s consti tutional protections requ iting ' cau e" to evict her. Petit ioner argu s that 

Respondent fai ls to prove any governmental ntwin ment a she does not demonstrate any 

coercive power or significant encourag m nt by th government. (B lum v Yaretsky, 457 

U 991 11982]). Petitioner further argu that Re pondent fa ils to show government 

entwincmcnt as she does not present evid nc of many of the facto rs fou nd in Grimmett and 

its proge ny. Specifically, Petition r argues that Re pondent fai ls to prove that city approval 

is required prior to an eviction; that the city sets or approves rents; and that the city monitors 

the building's management. Moreover, Petitioner argues that the deed and security 

agreement, with the city , reflect that any significant governmental entwinement expired in 

20 15. In fact, according to Petitioner, the on ly ongoing government entwinement, as noted 

in the Deed is the requirement that the bui lding house persons of low income as defined 

under PHIL §576. Accordingly, Petitioner claims that the HDFC is a private independen t 

corporation which can evict Respondent based upon the expiration of her lease. 

It is undi puted , that according to the Deed, between the City and State of New York and 

Petitioner dated October 17, 1990, Petitioner cov nant and agrees, that it, its succe ·sors 

and a signs have and hold the premise forev r provided, inter alia, they "operate the 

premises so lely as a housing project for per on or fami li es of low income as defi ned in 
Section 576 of Article XI of the Private Housing Finance Law". Additionall y, pursuant to 

the Board of E timate of the City of New York , Petitioner was to be organized pursuant to 

Article XC for the purpose of developing a hou ing project fo r persons of low income. 

Clearly, this establishes governmental entwinement. Moreover, despite the declaration from 

Petitioner that it is not subject to a tax credit the Board of Estimate of the City of New York 

granted Peti ti oner a partial tax exemption commencing on the date of the sale and 
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terminating on Jul y 1 2029 1• Lastly Petition r i a lso entwined with the government by 

virtue of its rece ipt of rehabilitation funds from the federa l s ction 17 program which 

contains certain restricti on . Based upon th for go ing thi s Court find s the project is not 

purely private and consequently Respondent 's const itutional due process protections are 

triggered, requiring Petitioner to establ ish uffic i nt cause for an eviction. 

Petitioner State Cause for Respondent's Eviction 
Petitioner argues that even if thi s Court finds governmental entwinement triggering 

Respondent 's constitutional due process ri ghts it has properly alleged such cause as 

Respondent's nonpay ment of rent. Petition r point to the notice wh ich reads: 

"Your tenancy is not being renewed . You are being terminated 

becau e you have failed to pay r nt and the HDFC is placing 

the unit up for sale." 

According to Petitioner th is ground is not only legally cognizable but is profoundly 

substantial since Respondent has allegedly fa il ed to pay rent for approximately fi ve years 

resulting in arrears of more than $53,000.00. Thus, according to Petitioner Respondent 's 

failure to meet such fundamental obligation of her tenancy is a proper basis for her 

termination. Petitioner avers that Respondent's claim that this proceeding must be di smissed 

based upon an impermi ssibly vague and conclu ory notice is untenable since the notice 

properly apprises Respondent of the grounds upon which the proceeding i based, allowing 

her to prepare a defense. (Chinatown Apartments, Inc. v Chu Cho Lam, 51 NY2d 786 

[1 980]) . 

This Court rejects Petitioner's argument fi nding the notice does not state proper grounds fo r 

a holdover based upon the nonpayment ofrent. It is black letter law that a de fective predicate 

notice caimot be amend d and requires a dismissa l. (Chinatown Apattments Inc., supra.). In 

detem,ining wheth r a predicate notice is adequate the standard is one of "reasonab leness 

in view of all attendant circumstances. (Hugh v Lenox Hospital, 226 AD2d 4 rAo l Sl Dept 

2006]). Pred icate notices must be clear and unequivocal to serve as a catal l to terminate a 

leasehold. ( llivkroy Realtv Corp. v HOP 86 ponsor Corp., 162 AD2d 238 [AD !51 Dept 

2009]. Here, as rec ited above, the predicate notice reads as fo llows: 

"Your tenancy is not being renewed." "You are being 
terminated because you have fai led to pay rent and the HDFC 
is placing the unit up fo r sale' . 

1 Such exemption i reflected in paragraph 6 of the doc ument ent it led Board of Est imate· Reel-
2630;Page- I 648. 
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This Court finds this proceeding analogous to RP Wimbledon Owner, LLC Chisholm, 231 

NYS3d 372 [Civ Ct Y 2025] where th court found that the predicate notice did not state 

sufficient cause under the Good Cause Eviction Law (' GCEL") where it fai led to include a good 

faith amount of the rent owed and the time frame for the alleged arrears. H re, there i even less 

detai l than in RP Wimbl don .. In RP Wimbledon the predicate noti ce listed the lump sum alleged 
outstanding however no such lump sum is li sted herein. Even argucndo, assuming the notice was 

proper, which it is not the Petition as recit d above makes no mention of Respondent 's alleged 

nonpayment of rent. Ba ed upon the foregoing, this proc eding must be dismissed. 

WHEREFORE it is 

ORDERED that the R ponden t' motion i GRA TED and the Peti tion is DISMISSED, 
and it is further 

ORDERED, this Court will not reach ad cis ion on the other branches of the motion. 

This consti tutes the Decision/Order of this Court. 

Dated: Brooklyn, New York 
December 1, 2025 
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