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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 42M

X
WILHELMINA MODELS, INC. INDEX NO. . 652878/2025
Plaintiff,
MOTION DATE 07/28/2025
- V -
SEASONAL GRAMS. INC.. MOTION SEQ. NO. 001
Defendant.
DECISION + ORDER ON
MOTION
X

The following e-filed documents, listed by NYSCEF document number (Motion 001) 4, 5,6, 7, 8, 9, 10
were read on this motion to/for JUDGMENT - DEFAULT

APPEARANCES:

Carlos M. Carvajal, Esqg., New York, NY (Carlos Mario Carvajal,
Esg., of counsel), for plaintiff.

EMILY MORALES-MINERVA, J.S5.C.

In this action sounding in breach of contract and account
stated, plaintiff WILHELMINA MODELS, INC. moves, by notice of
motion {(seq. noc. 01), pursuant to CPLR § 3215, for a default
judgment against defendant SEASONAL GRAMS, INC. Defendant does
not appear or submit oppositicn to the motion.

Now, upon review of the application and supporting materials,
the Court denies the motion entirely.

When a defendant fails “to appear, plead or proceed to
trial of an action reached and called for trial, or when the

court orders a dismissal for any other neglect to proceed, the
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plaintiff may seek a default judgment against [the defendant]”
(CPLR § 3215 [al). Generally, the proponent of a default

judgment must provide proof of (1) service of the summons and
complaint, of (2) the facts constituting the claim, and of (3)

the default and the amount due (see CPLR § 3215 [f]; see also

Woodson v Mendon Leasing Corp., 100 NY2d 62, 70 {[2003]; Gordon

Law Firm, P.C. v Premier DNA Corp., 205 AD3d 416 [1lst Dept

2022]}.

“"CPLR § 3215 does not contemplate that default judgments
are to be rubber-stamped once jurisdicticon and a failure to
appear have been shown. Some proof of liability is also
required to satisfy the court as to the prima facie validity of

the uncontested cause of action” (Welz v Brown, 228 AD3d 416,

418 [1lst Dept 2024]; Joogten v Gale, 129 AD2d 531, 535 [1lst Dept

1987]). While the standard of proof necessary to support an
application for a default judgment is not stringent, some
firsthand confirmation of the facts forming the basis of the

claim is necessary (see Feffer v Malpeso, 210 AD2d 60, 61 [lst

Dept 1994]; see also Resnick v Lebovitz, 28 AD3d 533 [2d Dept

2006]) .

To prevail on its breach of contract claim, plaintiff must
establish that (1) a contract exists between the parties; that
{2) plaintiff performed in accordance with the contract; that
{3) defendant breached its contractual obligations; and that (4)
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defendant’s breach resulted in damages (see generally 34-06 73,

LLC v Seneca Ins. Co., 39 NY3d 44, 51 [2022] [discussing the

standard for a breach of contract in the context of a
pleadingl). This standard reguires the plaintiff to demonstrate
"’the essential terms of the parties’ purported contract,
including the specific provisions of the contract upon which

liability is predicated’” (Hempel v Wise, 224 AD3d 574, 575 [lst

Dept 2024], quoting Matter of Sud v Sud, 211 AD2d 423, 424 [1st

Dept 1995]; see also Harman Becker Auto. 8Sys., Inc. v Avnet,

Inc., 237 AD3d 539, 541 ([lst Dept 2025]).

Plaintiff’'s submissions fall short of such prima facie
validity. It’s complaint merely alleges in a conclusory fashion
that “[plaintiff] provided its models to [defendant] at the
request of [defendant]” and that “the parties agreed con the
terms and costs of [plaintiff’s] models services” (NYSCEF Doc.
No. 01, complaint; see also NYSCEF Doc. No. 005, affidavit of
merit [repeating same conclusory allegations]). Further,
plaintiff submits no contract between plaintiff and defendant,
and submits no supporting facts from which the court could
determine the terms of a contract, if any.

Without specific facts as to a contract or contract terms,
the court has no basis upon which to gauge if plaintiff
performed its part of the bargain, if defendant breached the
contract, and if plaintiff sustained damages as a result.
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The court next addresses plaintiff’s c¢laim sounding in
account stated. “An account stated claim is an account balanced
and rendered, with an assent to the balance express or implied;
so that the demand is essentially the same as if a promissory

note had been given for the balance” (TH Fashion Ltd. v Vince

Holding Corp., 230 AD3d 1079, 1079-1080 [lst Dept 2024], quoting

Aronson Mayefsky & Sloan, LLP v Praeger, 228 AD3d 182, 185 [1st

Dept 2024] [internal guotation marks omitted]). Such assent may
be "implied where a defendant retains bills without objecting to
them within a reasonable period of time, or makes partial

payment on the account" (Stardom Brands, LLC v 5.K.I. Wholesale

Beer Corp., 172 AD3d 1266, 1268 [2d Dept 2019]; Aronson Mayefsky

& Sloan, LLP, 228 AD3d at 185).

However, like all parties suing on an account stated,
plaintiff “must establish that it sent invoices tco defendant and
that those invoices were received and retained by defendant
without objection made in a reasonable period of time” (23rd St.

Berk, LLC v Journey Flatiron LLC, 83 Misc3d 1293[A] [Sup Ct NY

Cnty 2024] [G. Lebovits, J.85.C.], c¢iting Morrison Cchen Singer &

Weinstein, LLP v Brophy, 19 AD3d 161, 161-162 [1st Dept

2005]; LD Exch., Inc. v Orion Telcoms. Corp., 302 AD2d 565 [2d

Dept 2003]).
Plaintiff has not provided satisfactory prima facie proof
of these elements. Though plaintiff submits copies of the
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invoices (NYSCEF Doc. No. 02} and relies on the affidavit of
Matthew Parisi (Parisi), Financial Director of plaintiff (NYSCEF
Doc. No. 05), the affidavit is silent as to how the invoices
were sent, and does not provide evidence of transmission or

receipt (see 23rd St. Berk, LLC, 83 Misc3d at *2). Similarly,

Parigsi does not attest to whether defendant made partial payment
on the invoices, nor does Parisi provide the amounts -- if any -

- defendant paid (see Garr Siple, P.C. v Weir, 208 AD3d 1098,

1099 [1st Dept 2022] [holding that plaintiff submitted proof that

defendant made partial payments on the account, supporting its

claim for account statedl]).
‘ Accordingly, it is hereby

ORDERED that plaintiff’s motion (seg. no. 001), pursuant to
CPLR § 3215, for a default judgment, is dismissed without
prejudice; it is further

ORDERED that plaintiff shall serve a copy of this order,
with notice of entry, upon defendant; it is further

ORDERED that plaintiff shall bring a renewed default
judgment motion within $0 days; and it is furtherx

ORDERED that the Clerk of Court shall mark the file

accordingly.
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THIS CONSTITUTES THE DECISION AND ORDER OF THE COURT.
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