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PRE SENT: 

Atan IAS Tenn, Part 3 ofthe 
Supreme Court of the StateofNew 
York, held fr1 m1d for the County of 
· Kings, at the Courthouse, at Civic 
Center, Brooklyn, New York, on the 
15th day ofDecernbet, 2025. 

HON; KERRY J, WARD; A.J.S.C. 

HERNANDEZ; KAYLA MARIE, 

-against-

SINGH,.LAKHWINDER, 

Plaintfff; 

Defendant 

DECISION/ORDER 

Index No.: 511364/2023 
Mot. Seq. J 

Defendant Lakhwinder Singh ("Defendant") moves for summary judgment and dismissal of 

Plaintiff Kp.yla Marie.Hernandez's ("Plaiiitiff') Complai1i.tpursuant to.CPLR §3212 and Insul'ance Law 

§5102(d). Plaintiff opposes the motion. 

The motion is hereby denied, as Defendant failed to establish aprimajacie entitlement to sumrnary 

judgment (see Salvemini l\ Twinco Si1pply COIJ}., 140 A.D.3d 941 [2d Dept. 2016]). 

Background and Procedural History 

Plaintiff commenced this action for personal injuries sustained in a motor vehicle accident on 

January 5,2022; at or near the intersection of Cozine Avenue and ForbellStreet in Brooklyn, New York. 

Atthe time ofthe accident, Defendant was operating the motor vehicle within the scope ofhis employment 

when he came in contact with Plaintiff-pedestrian. Plaintiff I-Iernandez filed the Summonsand Complaint 

on April 17, 2023, and on May 12, 2023, Defendant interposed an Answer • 

. Defendant's Medical Experts 

In support of his mc'.lti<Jh, Defendant submits the. medical reports of Dr, MichaeJ Setton ("Dr. 

Setton"); an independent medical examfoer,.who performed ah MRI of Plaintiffs •Cervical and lumbar 

Spine on Febrt1aty 15, 2022 (Exhibit E~ NYSCEF Doc. 46). Dr. Setton'.s report revealed no evidence of 

<}Sseous or soft tissue injury which may have resulted from the accjdent, which was six weeks prior (Jd.j. 
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Regatding the cervical spine, Dr.Setton Stated that there is desiccation of the c2.,;3 interve11ebtal disc, 

reflecting degenerative loss of disc hydration, which indicated a chronic degenerative process that predates 

and is unrelated to the accident (Id. at p. 4). Dr. Setton also stated that although there is straightening of 

the normal lordotic curvature of the cervical spine which could be secondary to rrtuscle Spasm, itis mote 

commonly theresttlt of positioning (Id.). Regarding the IU1Tlbar Spine, Dt. Setton stated that there is no 

evidence of any traumatic spinal malalignment or paraspinal ligament injury, no evidence of ai1y lower 

spinal cord·or lu1nbar netve root ii1juty,.and rto evidence of any traumatic facetjoint injury (Id. at p. 6). 

Defendant further submits the medical reports of Dr. Thomas P. Nipper ("Dr. Nipper''), ·an 

iridepertdentmedicalexaminer, who petformed an orthopedic evaluation of Plaintiffs iniuries (ExhibitD, 

NYSCEF Doc. 4 5), Dr. Nipper's report revealed that Plaintiffs inj mies to the cervical spine, lumbar spine, 

knver back,and knees alleged in the Bill of Particulars have fully resolved, and Plaintiffisabkto perform 

usual acti Viti es. of daily I ivin:g. 

Plaintiff's Medical Experts 

In rebuttal, Plaintiff submits the medical report of Dr. David Shabitan, ('Dr. Shabitan;'), a duly 

licensed physician who examined Plaintiff after the accident (Exhibit A, NYSCEF Doc. 55). Dr. 

Shabitan's report stated that the "basis for the findings ancl opinions stated herein are examinations and 

treatment of the [Plaintiff], including but not limited to my personal examination a11d treatment of the 

[Plaintiff], review of the [Plaintiff's] medical records, including the certified and affirmed copy of the 

medical records from Fine Spine Chiropractic P.C., Dr. Khaimov, and affirmed MRI reviewreports [by 

Dr. Ralph Dauito, M.D, of Star Imaging PC], as well as extensive expedence treating patients with similm 

iqjuries, and ge1i.eral expertise as a physician in the fields of physical therapy and rehabilitation'; (Id.). Dr. 

Shabitan stated that due to the accident that occurred on JanUal'y 5, 2022, Plaintiffis diagnosed with L2/L3, 

L3/L4, L4/L5 disc bulges with bilateral foraminal rtarrowirtg, lumbar radiculopathy, lumbago with sciatica 

on the right and left side, C5-C6 disc bulge, and cervical radiculopathy, all of which continue to cause 

Plaintiff to suffer from pain and loss of motion (Id. at 5). 

Law and Analvsis 

Pursuant to CPLR§3212, ''[a] motion [for summaryjudgment] shall be granted if ... the.cause of 

action.,. [is] established sufficiently to wan:·antthe cou11 as a maher oflaw in <iirectingjudgmentin favor 

of any party" (CPI.R. 3212 [b]; see Rodriguez v. City ofNew York, 31 N:Y.3d 312 [20i 8]). The motion 

for smniriary judgment rimst .also "show that there is. no defense to the cause ofactimf' (Id,). The party 
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moving for summary judgment must make a primafacie. showing thatit is entitied fo. su_mmaiy judgn1e1it 

by ctffcrh1g admissible evidenc_e (Jemonstrating the ~bsence qf any material issues _·.of fact and it can he 

decided.as a matter oflaw(C.PLR ·§"-"3212 [b]; see Jacobsen:v-Ne.w York CityHeaith and Hosps. Corp., 22 

N .. Y.3d 824 [2014]; see aiso Brillv CityofNet11 York,2 N.Y:3cl 648 [2004]). In deciding a summary 

juclgment motion, the court does not make credibility determinations or findings of fact. Its functionis to 

identify issues of fact, notto decidethern (see Vega v. Re.s·tant Constr. Corp., 18 N.Y.3d499, 505 [2012]). 

Once-~ jjrimafacie showin:g has been made, hm.vever, the burden shifts to the ·non-moving party to prove 

thatmµterial issues of fact exist that must be resolv~.d attrial.(see Zuckerman v, City of New J.Fotk, 49 

N;Y;2d 557 [I 980]); 

Undet the No Faultla:.w, to rnaintain an action for persqnal injury, a plaintiff must establish that a 

serious injtny has been sustained (see Licari v. Elliot, Si NY2d 230 (1982]). In moving for summary 

judg_meiit_; the proponent must tender sufficient evidence_ to show the absei1ce of any rn..ateriaL issue of fact 

an_d the rjght. fojudgmentas a matter of law (see Alvarez v._ .Prospect Ho.spit a(, ·6"8 NY2d ·,320 [I 986]; see 

also Wtnegradv.New York .Univ. v; Mediccd Cente,-, 64 NYid 851 [1985]}. In.-additfort, -a defendant Ii.as 

the butdeii of proving, by submitting. competent evidene,e in admissible form, that plaintiff has not suffered 

a serious ,injmy (see Lou·e v. Bennett, 122 AD2d 728 [P1 Dept. 1986], affirmed, 69 NY2d 7(Jl [1986]). If 

a defendant's motion is sufficient to raise the issue 6f whethet a serious injury has been. sustained, the 

biirde11. ~hifts and it is the1l incumberit upon the plahitiff to produce primafacfe evid~nce in admissible 

form. to supp011 the clafrn of serious injury (see Licari, supra; Lopez v. Senatore, 65 NY2d 1017 · [19851) .. 

Iii" the preseilt case; Dr. Setton :concluded th~t no abnqrmality ·exists· in Jllaintiff.s._pani.spi1ic1l so.ft 

tissues.· to st1ggest any type of recent fraumaiic injury to the lumbar spine, and no evidence ofosseous or 

soft tissue injury which is causally related to the<accident (Exhibit E, NYSCEF Doc. 46). In addition, Dr. 

Nipper stated there is rto disability or permanency, noris there any indicationthat Plaintiff reqµires further 

orthopedic freatrnent, incltiding physical therapy (Exhiljit D_, NYSCEF Doc. 45) .. DL Nipper concluded. 

that the··medical records provided by Plaintiff have zero objective evidence that the·inju-i:-iessustained are 

causally-related to the motor vehicle acciclent (Id_.). 

Based upon the .evidence presented, Defendant sufficiently demonstrated a primt, fade showing 

that he is entitled to· summary judgement as Piairttiff did not sustain a serious injury under Insurance Law 

§5102( d) (Jee Casiilfo v, AfTA Bu'! Co., 163 AD3d 620 [2d Dept 2018]; see also Byrd v. J.R.R: Limo, 61 

AD3d 801 [2d Dept. 2009.]). 

Howevet,;in-rebuttai, Plaintiff has .raised a.triable issue offac;t asito_ ,v.hether Iie sustained .a serious 
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injury, successfully refutingDefendant's motion forsummaryjudgernent (see Donadio v. Douklmych; 55 

AD3d 532 [2d Dept. 2008]). Dr. Shabitan '·S report and affidavit indicated that there is no evidence that 

Plaintiff experienced any problems with her cervical and ltm1bar spine prior to the date of the accident, 

arid that Plaintiffs injuries are ca:nsally·relatedto the subject motor vehicle accident(Exhibit A,NYSCEF 

Doc. 55). Dr. Shabitan further stated that Plaintiffs pain and loss of motion is permanent in nature and 

Plaintiff willnot be able to achieve her pre-accidentmedical status, as the loss ofmotion she st1stained is 

permanent in nature (Id;). Thus, Dr. Shabitan's report is sufficient to defeat summary judgement (see 

Waqfbrd v. Gruz, 35 AD3d 258 [1st Dept2006J). 

Accordingly, Defendant's motion for summary judginent putsuant to Insurance Law §5102( d) is 

denied, as Plaintiff has raised a triable issue of fact as to whether she sustained a serious injury, 

snccessfolly rebutting Defendant;s motion forsurnrnary judgement. 

This constitutes the Decision and Order ofthe Coutt. 

ENTER. 

4 

Hon. KerryJ, Ward, A.J.S.C 

Hon. Kerr1 J. Ward, 1-\.J.S.C. 
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