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Supreme Court of the State of New York 
County of Kings 

Part LLlM 

EDWIN FUENTES, 

Plaintiff, 

against 

J3SC HOUSING COMPANY INC., BSC OWNER LLC, 

BROOKSVILLE COMPANY, LLC, AND TWIN PINES 

MANAGEMENTLLC, 

Defendants. 

BSC HOUSING COMPANY INC., BSC OWNER LLC, 
BROOKSVILLE COMPANY, LLC, AND TWIN PINES 

MANAGEMENT LLC, 

Third-Party Plaintiffs; 

against 

PNA CONTRACTING CORP., 

Third-Party Defendant. 

Index N um her 534548/2022 
Seqs. 001, 002 

DECISION/ORDER 

As required by CPLR 2219 (a), the following e-filed documents, listed by NYSCEF document 
rt limbers, were considered on this motion: 3 6-75. 

Based on the fQregoing papers, plaintiffs motion for summary judgment against BSC 

Housing Company Inc. and BSC Owner LL.C (BSC d~fendants or 8SC) (Seq. 001) and 

defendants/third-party plaintiff's motion for summary j µdgment (Seq .. 002} are decided as 

follows: 
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Introduction and Factual Background 

i>iaintiff commenced this.action.tu-recover-for damages he claims to. have susfained-·on 

September 27, .2022, when he fell from an unsecured aluminum extension ladder. it is 

lJlldis-puted that-the SSC-defendants owned -the premises.· PNA Contracting-Corp. (PNA) was 

retained as the _-general contractor. BrooksvilleC01npany_, LLC (Btooksyille) was tlw_ re~l estate 

developer tharptepared the scope ofco11tract for work to be performed at the subject premises 

(Ivan.-Spencer; ·representative ofBrooks:ville, EBT-i:i.t 10}. The Workers Compensation Board . . 

found that plaintiff was employed by non-party Roca Construction NY Corp·. (Roca). Plaintiff 

discontinued his claims against defendant Twin Pines Management LLC (Twin Pines) with 

prejudice-via a stipulation on July 9, 2025; in turn, defendants withdrew as-moot that _portio1i ·of 

their motion seeking summary judgment .on plafotiff s · cb1Jrp'.s against Twin :Pines. 

Piaintffftestified as follows: PNAprovided him ari.d his co-workers with eq4ipment, 

includfog ladders (Fuentes EBT at 41). The plain#ff accessed the scaffold platfonn.on top ofa 

pipe scaffold using an extension. ladder (id~)- Plaintiff w~s ·provided with a safety harness; . . 

however, there was no anchorage point for him to tie off t,o while climbing the ladder, so he l<ept 

his harness on top of the· scaffold platform "(id.at 46). On thedate of. his accident, plaintiff was 

carrying a bag·, df cement-up the extension, ladder tc;, .reach the sc;=i_ffold platfmm wlu~n the ladder 

-;'flipped;' to the left, causing plaintiff to fa:11 backwards and onto his left side (id, at 59, 61). The 

ladder moved be~::ause "it was not properly secui~ed or tied off {id. at. 64, 66). 

Analysts 

On a inotiori for suimiiary judgment, the moving party bears the initial burden ofmaking 

a ptimafacie.-shoWingthaf the.re are 110 triable issues _ofmate1~i~l fac:t (Giuffrida. v Cittba1ik, 100 
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NY2d 72, 81 [2003]). Once a primafacie showing has b~en established, the burden shiftstothe 

non-moving party to rebut the movant' s showing such that a trial of the action is required 

(Alvarez v Prospect Hospital, 68 NY2d 320; 324 [1986]). 

Labor Law § 240 (1) 

Labor Law § 240 (1) imposes a non-delegable duty onoWners and general contractors to 

provide safety devices necessary to protect workers from gravity-related risks, including falling 

from an elevated work surface (McCarthy v TurnerConsh·;, Inc., 17 NY3d 369,374 [20111). A 

plaintiff can obtain summ1;1.ry judgment even when he is. the so le witness to the accident if his 

testimony resolves all questions of fact and is untebutted by other adrnissible evidence (see 

Cardenas v l l J-127Cabrini Aparttnents Corp.; 145 AD3d 955, 957 [2d Dept 2016]). 

Plaintiff's testimonythathe was obliged to workon an unsecuredladder without'pl'oper 

fall protection equipmentis sufficient to make out his prima facie entitlement to smn.111a1y 

judgment. In opposition; BSC defendants merely contends that it was not actively negligent but 

does notsubstai1tively oppose their liability under Labor Law§ 240 (1). The owner is statutorily 

tequil'ed to ensure an individual performing qualified work has proper safety devices, including a 

properly secured ladder and personal pl'otective equipment (Blake v NeighborhoodHous. 

Services ofNe1-11 YorkCity, Inc., 1 NY3d280, 287 [20031). The owner can be liable even if it did 

not exercise supervision or control the wotk (id.). 

Third-party defendant PNA's opposition to plaintiff's motion is also unavailing. There is 

no evidence that the plaintiff provided or even c011structed the subject laddet. Plaintiff cannot, 

therefore, have b:een the sole proximate cause of his accident (see e.g. Orellana v 7 FVest 34th 

Street,. LLC, l 73 AD3d 886. [2dDept 2019]). Additionally; plaintiff has established the existence 

ofa statutory violation, and that the violation was a proximate cause of his accident; contrary to 
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PNA 's argtJments, he does not need to further explain what caused the ladder to move 0,'ee e.g. 

Melchor v Singh, 90 AD3d 866, 868'."'"870 [2d Dept201 I]). 

Therefore, plaintiff's motion for summary judgmetit on his Labor Law§ 240 { 1) claim 

against the BSC defendants is granted. 

Contractual Indemnification 

The right to contractual indemnificatiori is established by the "specific language of .the. 

contract'' (Dos Sanios v PowerAuth. o/State of New York, 85 AD3d 718, 722 [2d Dept 2011]; 

quoting George v Marshalls of.MA,.1nc., 61 AD3d 925,930 [2d Dept 2009]). ''In addition, a 

party seeking contractual indemnification must prove itself free from negligence; because to the 

extent its negligence contributed to the accident, it cannot be indemnified therefor" (Anderson v 

United Parcel Ser11;, Inc,, 194 AD3d 675, 678 [2d Dept 2021]). A party hi.ti.St also shov.' itself 
. . 

free from. negligence. to prevail on· summary judgment for a comtrtoi1-law indertmi fi cation claim 

(Poalacin v Mall Properties; Inc., 155 AD3d 900,909 [2d Dept 2017]). 

Here; itis tindisputed that PNA~s sub-contract with BSC requires it to indemnify BSC 

and its ''agents and employees;, for damages arising but ot: in essence, the performance ofPNA's 

contract with BSC. PNA does not substantively oppose the contention that Twin Pines and . . 

Brooksville are proper irtdeinrtitees u1ider the contract. Instead, PNA argues that the Workers' 

Compensatimi Board determination that plaintiff was not employed l:iy PNA undermine$ 

1110,,ants' claim thatthe incident arose out of PNA' s performance of its contract. However, that 

argument is belied by plaintiff's testimony that the ladder he was using; was set up by PNA 

employees and his belief that he was receiving insttuctions from PNAreptesentatives. 

Furthermore, Andrew Anagnostidis testified on behalf of PNA that itwasretained as the-general 

contractor forthe project (Anagnostidis EBT at 50), Since it is clear from the record that the 
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incident arose of our work being perfonnedirt connection withPNAiS contract, and since PNA 

has notraised art issue of fact as to the movants' active riegligence,the.movarits' motion for 

sUinmary judgment on their contractual indemnification cfai111 against PN A is granted. 

Conclusion 

Pla,intiff's motion for summaryjudgment againstthe BSC defendants (Seq. 001) is 

granted. · (The plaintiff did not move· against defendant Brookville.). 

Third-party plaintiffs; motion for summary judgment (Seq. 002) is granted with tespett 

to their contractual indemnification claim against PNA; the portion of the motion seeki11g 

dismissal of plaintiff's claims against Twin Pines is withdrawn as moot. 

This constitutes the decision of the court. 

December 1 L 2025 
DATE DEVIN P. COHEN 

Justice of the Supreme Court 

[* 5]


