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Civ il Court o f the City o f New York Index# LT-337355-24/BX 

_Cou_nt)_' of_Bro_nx ___ _ _ _ _ Ill lllll lllllllllll llllllllllllllllllllllllllll lllll 
20 75 CRESTON AVEN UE REALTY LLC 

Petit ione r(s) 
-ag a i n st -

ELSA COLON; LUIS CASTI LLO 
Re spo nde n t(s) 

Decision/ Order 
Mot Seq I 

Rec itation, as required by C PLR 22 I 9(a), of the papers considered in the revi ew of thi s motion: 

Papers 
Order to show Cause/ Noti ce of Moti on and 
Affi davits / Affirmat ions annexed 
Answering Affidav its/ Affi rmat io ns 
Reply Affidav its/ Affirmations 

Factual and Procedural History: 

umbered 

NYSCEF 6-1 3 
NYSCEF 17-20 
NSYCEF 2 1 

Th is is a summary nonpaym ent proceed ing where petiti oner seeks posse ion of the premises 
known as Apt 68 at 2075 Creston Avenue, Bronx, NY I 0453. 

Castillo and his fam ily moved into the subject prem ises purs uant to a lease that com menced on 
September I, 2025 with a monthly rent of $ 1,650.00. Castillo then renewed the lease for 2 years with a 
monthly rent of$ 1,732 .50. Casti llo a lleges th at starting in July 2024, he began withho ldin g his rent due 
to the conditions in the apartment wh ich inc luded but were not limited to, the cei ling fal ling down. 

Petitioner then commenced this proceeding with a Petition/Notice of Petit ion dated October 22 
2025. Cast ill o fi led a pro-se answer wherein he li sted a general denia l and a warranty of habitability 
defense. Castillo reta in ed Urban Justice Center (U JC) as counse l and the matter was adjourned for 
motion practice. 

Cast illo now moves, by not ice of mot ion, to amend the pro-se answer and fo r limited di scove ry. 

Motion to Amend Answer: 
The cou rt will address the motion to amend the answer as the proposed defenses/counterc la ims 

re late d irectly to the discovery req uest. 

Leave to amend pleadin gs is generally " free ly granted absent prejud ice or surprise res ulti ng from 
the proposed amendm ent, unl ess the proposed amendment is palpably insufficient or patently devo id of 
merit." Bade.sch v. Fort 7/ 0Assoc. , LP, 233 AD3 d 604 ( \ st Dept 2024) . 

Casti I lo states that when he filed the pro-se answer he was not aware of var ious defenses and 
now seeks to assert those newly di sco vered defenses. The proposed amended answer seeks to interpose 
the following: a defe nse/counterclaim of a rent overcharge, a defense/cou nterc laim of a warranty of 
hab itability, a counterclaim for an order to correct, a counterclaim for attorney fee and features a jury 
demand . 

Castillo foc uses on a DHCR hi story which shows th at Sewavi S. Lassey had a lease from 
October 1, 20 16 - September 30, 2017 with a monthly lega l regulated rent o f $ 1,079.78. T he next tenant 
Yuberquis A . Mateo De Leon with a month ly legal regu lated rent of $2 ,022 .08 and that th lease was in 
effect from September I, 20 17 - August 3 1, 20 I 8. Cas ti I lo points out that even a fter tak ing a vacancy 
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increase and the allowed Rent Board Guide lines increase, the increase in the mo nthly rent between these 
two tenants is higher than allowed and therefore the rent regi tration hi story is not rel iab le. 

Petitioner does not al lege any prej udice if the amendment is granted. Rath r, petit ioner argues 
that the party ee king amendment mu t make an ev identiary showin g that the proposed amendm ent has 
mer it. Pet iti oner s tates that all of the proposed defenses/coun terclaims are based on the al leged rent 
overcharge and that pet iti oner sufficie ntl y explained the increase in the oppos ition papers wh ich means 
that the proposed defenses/counterclaims should not be a llowed. Petiti oner's assert io n is supported only 
by an affidavit of Heid Pinzon. Petitio ner makes no evidentiary howin g of such improvements and o nly 
briefly mentio ns that the IA r increases were $696. 11 whi ch is how the rent was increased. The 
explanat io n i bare bones and conc lusory . Petitioner a lso a lleges that the increase is no longer subj ect to 
review as it i beyond the status of limitatio ns and therefore " no poss ib le overcharge exists ' ' . Petitioner 
o nly oppose the proposed overcharge defense and does not add ress th e other proposed defenses or 
counterc laims . 

On a CPLR §3025(b) motion , the court does not need to reach a conclusion about the merits of 
the proposed amendment. The standard merely requires that the co urt determine whether the defense is 
" not palpab ly insu ffic ient or devoid of merit" . T he fin a l determination is made at trial. The proposed 
amended an wer li sts several defense and cou ntercla ims not j ust those related to an alleged overcharge. 
After revi ew of the proposed defen e and counterc laims, th court finds that th ey a re not palpably 
in su fficient or patently devoid of merit. 

Accordi ng ly as discussed above, the branch of the motion to amend the pro-se answer is granted 
and the amended answer is deemed se rved and filed. 

Motion for Discovery: 
Respondent moves fo r di scovery pursuant to CPLR 408 in pursuit of its overcharge claim. 

Discovery in a ummary proceeding is only ava ilable w ith leave of Court and the movant must meet 
several of the factor et out by the Fark£1s tes t. See New York University v. Farkas, 12 1 Misc2d 643 
(Civ Ct NY Co 1983). Di scovery shou ld be granted w he re the movant asserted facts to estab lish a 
demonstra ted need for di scovery, no prejudice was like ly to re ult to the non-mov in g party, and 
discove ry was ca refu lly tai lored to obta in information necessa ry to esta bli sh movant 's c la im or 
defense. See l onray, Inc. v Newhouse , 229 AD2d 440 (2d Dept 1996) . Notably a movant does not need 
to show all of the fac tors for a court to grant discovery. See Mautner-Glick Corp. v. Higgins 20 I 9 NY 
S lip Op 29123 (A pp Term 1st Dept 2019). 

T he land cape of di scovery moti on hav ing to do w ith potenti a l rent overcharge has chan ged 
recently. Afte r the lo us in g Sta bi I ity and Tenant Protection Act (HSTPA) of 2019, ret roactiv ity of 
overcharge c la im s was hotly lit igated . The Court of A ppeals ruled in Matter of Regina Metro, Co. LLC. 
v. New York State Div. of Rous & Community Renewal, 35 NY3d 332 (2020), th at overcharge 
calculation amendments cannot be app lied to overcharges th at occurred prio r to the enactm ent of the 
HSTPA. Petitioner' oppos iti o n relies mostly o n cases from the I 990 's and does not add ress the most 
recent dec ision made by the Appel late Division I st Department in West Pierre Assoc. LLC v. Harvey, 
2025 NY SLIP OP 046 11 [I st Dept 2025]. T he Harvey court held that overcharge c lai ms that involved 
tenants whose tenanc ies commenced after the passage of the 1-1 T PA are subject to HSTPA amendments 
and " no potentially prob lematic retroact ive effect is implicated. ' In other words, the ruling in Regina 
Metro is not o n point here as the Castill o's tenancy, and thus the potentia l overcharge, commenced afte r 
the passage of the HSTPA. Other co urts have also fo llowed the Harvey dec ision and awarded discovery 
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o n alleged overcharge claims where tenanc ies started after the HSTPA. ee Dunbar Apt. Holdings LLC 
v. Johnson 86 Misc 3d 1273(A) (Civ Ct New York Co 2025) . 

The Appellate Division in Harvey reversed the denial of a discovery motion where " [t] aken 
together, the tenant raised an i sue of fact as to whether the rent history was unreliable, th us ... 
es tablishin g a need for di scovery." West Pierre Associates LLC v. Harvey, 24 1 AD3d at 414. Harvey 
combined with the effects of the Rent Stab ilization Code amendm ents red uced the burden on the 
respondent see king discovery. The court " sha ll consider a ll ava ilable rent history w hi ch is reasonab ly 
necessary to make ... a determinat ion ... whether the lega lity of a rental amount charged or registered is 
reliable in light of all ava ilable ev idence including but not limited to whether an unexplained increase in 
the registered or lease rents, o r a fraudulent scheme to destabilize the ho us in g accommodation , rendered 
such rent or registrati on unre liab le ' . NYC Admin Code §26-5/ 6(h)). Pur uant to the Rent Stab ili zati on 
Code amendments and recent case law, respo nd ent ha to only how that the rental hi story is unreliable 
to obtain di scovery. 

Here, the tenancy commenced after the passage of the H STPA and therefore there i no 
implication of a "potentially problematic retroact ive effect." Casti llo sufficie ntly call ed into question an 
unexplained and thus potentially unreliable rent increase that may g ive ri se to an overcharge claim . 
Peti ti oner' o pposit io n does not address the most rece nt case law. Further petitioner states in their 
opposition that it appears that the discovery is sought " to obta in informat io n abo ut the propriety of the 
lega l rent.' NYSCEF Doc No 17, Para 13. That is exactly why this motio n was bro ug ht - to determine 
the propriety of the lega l rent and to see whether an overcharge Look place. The informati o n is held by 
petitioner and without di scovery, Casti llo would have a difficult time proving hi s c la im. 

Petitioner also opposes discovery because it cla ims that respondents did not show a " fraudulent 
scheme suffic ient to pierce the relevant statute of li m itations" but that is not the standard that i required 
under the Rent Stabilization Code and th e recent case law. Petitioner ' s reliance on o lder cases is 
mi splaced as there has been a cha nge in how these types of discovery requests are addressed. 

Furthermore, petitioner a ll eges th at respondent is using discovery as a " fishing exped iti o n" and 
c ite to cases denying d iscove1y when ' respondent merely made a conclusory allegation that di covery 
was needed." i d, Para 30. Respo ndent has provided a certified DHCR rent registration hi story showing 
the la rge increase, documentation from DOB ind icat ing that there was no permitted work activity during 
the time in question and argue that it would be implausib le for over $40,000.00 of work to be 
co mpleted from the end of th e prev ious tenant 's lease to the commencement o f the subsequent tenant's 
tenancy. Petitioner has fa il ed to provide anything in oppositio n other than a se lf-serving affidavit from 
petiti oner' s managing agent. Pet itioner ha not provided any supporting documentation regardin g their 
IA I work o r any documentati on explaining the increa e in question. See Cox v. 36 S Oxford St, LLC 237 
AD3d 604233 ( 1st Dept 2025) 

The court finds that Casti ll o sufficie ntly met the Farkas test and sho uld be a ll owed to proceed o n 
the discove1y request. Castillo demonstrated that there is an ample need fo r discovery and the annexed 
discovery demands are narrowly tailored except for demand #9 where Cast illo seeks rent records and 
ledgers fo r a ll units at the premi es from 20 16 - 20 18. This demand is overly burden o me and there wa 
no explanati on for seekin g such in format io n. The court in its superv isory role wi ll narrow the scope of 
di scovery and not allow demand #9 . 

Accordin gly, it is 

3 

[* 3]



FILED: BRONX CIVIL COURT - L&T 01/08/2026 03:01 PM INDEX NO. LT-337355-24/BX

NYSCEF DOC. NO. 22 RECEIVED NYSCEF: 01/08/2026

4 of 4

ORDERED that the branch of respondent 's moti on is granted and that the proposed amended 
answer i deemed served and fil ed. And it is further 

ORDERED that the branch of respond ent ' s motion fo r di scovery is granted subject to the 
limitati ons above. Petitioner is directed to provide respondents the discover requests 1-8 within 45 days 
of thi s Decis ion/Order be ing uploaded to NYSCEF. And it is further 

ORDERED th at the matter sha ll appear on the Pa rt G/ Room 560 calendar on Fe bruary 26, 2026 
at 9:30 fo r a ll purposes including a status co nfe rence. And it is furthe r 

ORD ERED that respondent serve a copy of thi s Dec is ion/Order with a Notice of Entry by 
N YSCEF within IO days of thi s Dec ision/O rder be ing uploaded to YSCEF. 

This constitutes the Dec is ion/Order o f th e court. 

Date: December 23 , 2025 
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Hon. Agata E. Rurnprecht-Behrens 
Hous ing Court Judge 
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