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NEW YORK SUPREME COURT- QUEENS COUNTY 
Present: HONORABLE PETER!. KELLY 

Justice 

------------------------------------------------------------------x 
]UNY PEREZ-VILLEGAS, 

Plaintiff, 

-against-

737 THIRD AVENUE LLC, SAGE REALTY 
CORPORATION, THE WILLIAM KAUFMAN 
ORGANIZATION LTD, and WKO DESIGN BUILD LLC, 

Defendants. 

------------------------------------------------------------------x 
737 THIRD AVENUE LLC, SAGE REAL TY 
CORPORATION, THE WILLIAM KAUFMAN 
ORGANIZATION LTD and WKO DESIGN BUILD LLC, 

Third-Party Plaintiffs, 

-against-

DEMO PLUS CONTRACTING, CORP., 

Third-Party Defendant. 

------------------------------------------------------------------x 

IA Part 2 

Ind ex No.: 707660/2020 

Molion Date: 02/26/2025 

Motion Seq. No. 1 & 2 

FILE~ 
COUNTY CLERK 

QUEENS COUNTY 

The following numbered papers read on these motions: (1) the motion by the 
defendants/third-party plaintiffs 767 Third Avenue LLC, Sage Realty Corporation, 
The William Kaufman Organization LTD, and WKO Design Build LLC, (a) for summary 
judgment dismissing the complaint insofar as asserted against them, and (b) for 
summary judgment on their third-party claims for contractual and common-l aw 
indemnification asserted against the third-party defendant Demo Plus Contracting 
Corp.; and (2) the separate motion by the third-party defendant Demo Plus 
Contracting Corp., (a) for summary judgment dismissing the complaint, and (b) for 
summary judgment dismissing the third-party claims for contractual and common­
law indemnification asserted against it. 

Seg #1 
Notice of Motion - Affidavits - Exhibits 

1 

Papers 
Numbered 

EF 27-46 
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Answering Affidavits - Exhibits ........... . .... . ... . ...... .. . 

Reply Affidavits ................................ . ... . .... . . .. . 
Seq #2 
Notice of Motion - Affidavits - Exhibits . .. .. ... ............. . . 
Answering Affidavits - Exhibits ....... . ..................... . 

Reply Affidavits ... ................ ........... .. . ........ . ... . 

EF 67-69 
EF 73 -74 
EF 75 

EF 47-62 
EF 63 
EF 70-71 
EF 65, 72 

Upon the foregoing papers it is ordered that the mot ions are consolidated for the 
purpose of a single order and are determined as follows: 

This Labor Law action is based on injuries that the plaintiff allegedly sustained 
on June 8, 2019, while working on a construction proj ect in Manhattan. The plain tiff 
was a cleaner for the third-party defendant Demo Plus Contracting Corp (Demo Pl us) 
and testified as follows: In the days leading up to her accident, the plaintiff and he r 
co-workers were removing sheetrock and demolition debris from the fourth floo r of 
a building. At job sites, Demo Plus performed both demolition and cleanup, but the 
plaintiff indicated that her role was limited to removing debris from center piles 
around the work site and placing the debris into demo carts located throughout the 
site. According to the plaintiff, she was carrying a large piece of sheetrock from the 
center pile to the demo cart when her left foot struck a piece of metal, causing her to 
trip and sustain injuries to her back and lower body. The plaintiff indicated that she 
did not observe this piece of metal when she made her previous trip between the 
center pile and the demo cart. 

The plaintiff subsequently commenced this action against the 
defendants/third-party plaintiffs 767 Third Avenue LLC (767 LLC) , Sage Realty 
Corporation (Sage Realty), The William Kaufman Organization LTD (Kaufman), a nd 
WKO Design Build LLC (WKO), asserting causes of action for common-law neglige nce 
and alleged violations of Labor Law§§ 200, 240 (1), and 241 (6). 767 LLC, Sage 
Realty, Kaufman, and WKO (collectively the defendants) answered the complaint and 
commenced a third-party action against Demo Plus, asse rting, among other clai ms, 
causes of action for contractual and common-law indemnification. Discovery hav ing 
been completed, the defendants and Demo Plus now separately move for summary 
judgment. 

On a motion for summary judgment, the propon ent "must make a prima facie 
showing of entitlement to judgment as a matter of law, tendering sufficient evidence 
to demonstrate the absence of any material issues of fact" (Alvarez v Prospect Hosp., 
68 NY2d 320, 324 [1986) [ citations omitted]). Once the proponent of the motion 
makes a prima facie showing of entitlement to summary judgment, the bu rden sh ifts 
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to the opposing party, who "must produce evidentia ry proof in admissib le form 
sufficient to require a trial of material questions of fact on which he rests his cla im" 
(Zuckerman v City of New York, 49 NY2d 557,562 [1980]). When considering a motion 
for summary judgment, the facts must be viewed in the light most favorable to th e 
non moving party (see Vega v Restani Const. Corp., 18 NY3d 499,503 [2012]). A moving 
party's failure to meet its prima facie burden requires d nial of the motion, regardlcs 
of the sufficiency of the papers submitted in opposition (see Winegrad v City of New 
York, 64 NY2d 851, 853 [1985]). 

The defendants' motion 

In support of their motion, the defendants submit, among other things, the 
pleadings, the transcripts from the depositions of the pla intiff, the transcript from th e 
deposition of Dermot O'Sullivan, the vice president and general manager for Wl<O, 
the transcript from the deposition of Yvette Rivera, a property operations mana ge r 
for Sage Realty, the transcript from the deposition of Be nnedetto DiPasqual , a for me r 
project manager for Demo Plus, the subcontract between WKO and Demo Plus (Lh e 
Demo Plus subcontract), and a hold harmless agreem nt executed by Demo Pius 's 
principal (the hold harmless agreement). Based on these submissions, the defenda nts 
assert that they are entitled to summary judgment dismissing the plaintiff's Labor 
Law§ 240 (1) claim because her accident was not caused by a gravity-related risk. In 
addition, the defendants assert that they are entitled to summary judgment 
dismissing the plaintiffs Labor Law § 241 (6) claim because each of th e alleged 
Industrial Code provisions which form th e basis for the plaintiffs claim are eithe r 
inapplicable to her accident or were not violated. Finally, the defend nts contend that 
the plaintiffs Labor Law § 200 and common-law neg ligence claims are subject to 
dismissal because they did not control the means and methods of the plaintiffs work, 
and they lacked actual or constructive notice of the piece of metal which caused her 
accident. 

Turning to their third-party claims, the defendan ts argue that they are entit led 
to summary judgment on their contractual indemnification claim against Demo Plus 
because the Demo Plus subcontract and hold harmless agreement cont~in 
indemnification provisions that were triggered by the plaintiff's accident. Simila r ly, 
the defendants argue that because they were not neglige nt, they are also entitled to 
summary judgment on their third-party common-law indem nification claim ag inst 
Demo Plus. 
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Labor Law§ 240 (1) 

The branch of defendant's motion to dismiss the cause of action related to 
Labor Law§ 240 (1) is granted without opposition as s uch section is inapplicabl e to 
the facts of the matter. 

Labor Law§ 241 (6) 

Labor Law§ 241 (6) impose a nondelegable du ty on owners and contrac tors 
to provide reasonable and adequate safety measure to persons employed in or 
lawfully frequenting all areas in which construction, excavation or demolition w ork 
is being performed (Graziano v Source Bldrs. & Consulta nts, LLC, 175 AD3d 1253, 12 58 
[2d Dept 2019], see Perez v 286 Scholes St. Corp., 134 AD3d 1085, 1086 [2d Dept 
2015]). "To establish liability under Labor Law§ 241 (6), a plaintiff or a claimant mus t 
demonstrate that his [or her] injuries were proximately caused by a violation of a n 
Industria l Code provision that is applicable under th e circumstances of the case" 
(Aragona v State of New York, 14 7 AD3d 808, 809 [2d Dept 2017]). 

In her complaint and bills of pa rticulars, the p laintiff bases the Labor Lnv 
§ 241 (6) cause of action on alleged violations of sections 23-1 .5, 23- 1.7 (b), (d), (e), 
and (f), 23-1 .8 (c), 23-1.11, 23-1.15, 23-1.16, 23-1.22 (c), 23 -1.28, 23 -2.1 (a) (1 ) a nd 
(2), 23 -3.3 (b) and (c) (1), 23-5.1, 23-5.3 (d) and (e), and 23-6.1 (j) of the Indust ria l 
Code, as well as variou OSHA regulations. 

As to the first alleged violation, the defendants correctly contend that sect ion 
23-1.5 is too general to support a cause of action under Labor Law§ 2/J.1 (6) (see 
Gomez v 670 Merrick Rd. Realty Corp., 189 AD3d 1187, 1191 [2d Dept 2020]; Guallpa 
v Canarsie Plaza, LLC, 144 AD3d 1088, 1091 [2d Dept 2016]; Ulrich v Motor Parkway 
Props., LLC, 84 AD3d 1221, 1224 [2d Dept 2011]). Furthermore, the pla intiffs acco un t 
of how her accident occurred is sufficient to demonstrate, prima faci e, that ec t ions 
23-1.7 (b), (d), (e) (1), and (f), 23-1.8 (c), 23-1.11, 23- 1.15, 23-1.16, 23-1.22 (c), 23 -
1.28, 23-2.1 (a) (1) and (2), 23-3.3 (b) and (c) (1), 23-5 .1, 23-5.3 (d) and (e), and 23 -
6.1 (j) are inapplicable to her accident (see Turgeon v Vassar Coll., 172 AD3d 11 34, 
1135 [2d Dept 2019]; Honeyman v Curiosity Works, Inc. , 154 AD3d 820,821 [2d Dep t 
2017]; Karwowski v Grolier Club of City of New York, 144 AD3d 865, 867 [2d Dep t 
2016]). 

In regard to the alleged violation of section 23-1.30, it appear thal the 
defendants do not directly address the alleged insufficiency of the illuminc1tion 
required to work in construction, demolition and excavation operations. I nste cl, 
defendants appear to be claiming that the proximate cause of plaintiffs injuries was 
plaintiffs fa ilure to monitor her surroundings and unrelated to the efficacy or 

4 

[* 4]



FILED: QUEENS COUNTY CLERK 06/27/2025 03:28 PM INDEX NO. 707660/2020

NYSCEF DOC. NO. 77 RECEIVED NYSCEF: 06/27/2025

5 of 11

inefficacy of the lighting conditions. In any eve nt, the p laintiffs testimony regard ing 
the lack of interior or temporary lighting raises an issue of fact as to whethe r a 
violation of section 23-1.30 contributed to her accident (see McKinney v Empire Slate 
Dev. Corp., 217 AD3d 574,576 [1st Dept 2023]; Lucas v KD Dev. Const. Corp., 300 AD2d 
634, 635 [2d Dept 2002]). 

Turning to the alleged violation of section 23-1.7 (e) (2) , the defendan ts 
contend that this provision is inapplicable because the p iece of metal thatthe plai ntiff 
tripped over was integral to her work, as she was ac t ively cleaning and remov ing 
debris from the work site. Indeed, where an object tha t a plaintiff tripped over i an 
"integral part of the construction," section 23-1. 7 ( e) (2) is inapplicable (see O'Sullivan 
v ID/ Const. Co., Inc., 7 NY3d 805, 806 [2006]). Here, Pl a intiff was part of a team th a t 
was actively removing all of the demolition debris from the site and describes Lhe 
object that she tripped on as being "on the floor, like it was just thrown." Thus, even 
when viewing the alleged accident in the light most favorable to the plaintiff; it 
appears that whatever was tripped on was an integral part of the construction, as it 
was consistent with the work being performed by the pla intiff (see Kefaloukis v Mayer, 
197 AD3d 470,472 [2d Dept 2021]; Cody v State, 82 AD3d 925, 928 [2d De pt 201 1 ]). 

Finally, the defendants' moving papers do not address the alleged vio lation of 
23-1.7 (a) (2). The defendants therefore failed to meet their prima facie burden with 
respect to this provision. 

Based on the manner in which the defendants met their prima facie burde n, 
the plaintiff is only required to oppose so much of this branch of the defenda nts ' 
motion which addressed the alleged violations of sections 23-1.7 (b), (d) , (e) (1), ~nd 
(f), 23-1.8 (c), 23-1.11, 23-1.15, 23-1.16, 23-1.22 (c), 23-1.28, 23-2.1 (a) (1) and (2 ), 
23-3.3 (b) and (c) (1), 23-5.1, 23-5.3 (d) and (e), and 23-6.1 (j) of the Industrial Code 
(see Winegrad, 64 NY2d at 853). Yet as is relevant here, the plaintiffs opposition only 
addresses sections 23-1.7 (e) (1) and 23-2.1 (a) (1) and (2). The plaintiffs argumen t 
as to these provisions focuses on whether the area wh ere her accident occurred is a 
"passageway" within the meaning of these provision ·. However, this argumen t is 
belied by the plaintiffs own testimony, as she explained that her fall occurred in one 
of the rooms on the fourth floor of the building. This argument is therefore insuffici ent 
to raise an issue of fact. 

Labor Law§ 200 and Common-Law Negligence 

Defendants' submissions were sufficient to establish that they did n t 
supervise or control the manner of plaintiffs work nor that they created or had pr io r 
notice of a dangerous conditions which ca used the accident. 
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The plaintiff does not oppose this branch of the defendants' motion. The 
de fendants are therefore entitled to summary judgment dismissing the plaintiff's 
Labor Law§ 200 and common-law negligence claim s. 

The third -party claim for contractual indemnification 

A party's right to contractual indemnification is dependent on the spec ific 
language of the contract (see O'Donnell v A.R. Fuels, Inc. , 155 AD3d 644, 645 [2d Dept 
2017]). "The promise to indemnify should not be found unless it can be clearly 
implied from the language and purpose of the entire agreement and the surrounding 
circumstances" (George v Marsha/ls of MA, Inc., 61 AD3d 925,930 [2d Dept 2009 J; see 
Shea v Bloomberg, L.P., 124 AD3d 621, 622 [2d Dept 2015]). "In addition, 'a pa rty 
seeking contractual indemnification must prove itself free from neglige nce, beca use 
to the extent its negligence contributed to the accident, it cannot be indemnified 
therefor'" (Reisman v Bay Shore Union Free School Dist. , 74 AD3d 772, 773 [2d Dep t 
2010], quoting Cava Constr. Co., In c. v Cea/tee Remodeling Corp., 58 AD3d 660, 662 I 2d 
Dept 2009]). Here, the defendants rely on two documents in support of th eir 
contractual indemnification claim against Demo Plus. First, the Demo Plus 
subcontract required Demo Plus to: 

"indemnify, defend and hold harmless [WKO] and all partners, members, 
principals, officers, directors, shareholders, lenders, trustees, employees 
and Agents of the foregoing from and against all I iabilities, damages, and 
penalties, including reasonable legal and professional costs and fees, 
arising out of, or in connection with any act, negligence, omission or 
breach of any of the terms of th is Agreement by [Demo Plus], its Agents, 
servants, employees, ub-contractors or ind pendent contractors 
(except for losses arising from grossly negligent act ions of [WKO])" ( Y 
St Cts Elec Filing [NYSCEF] Doc No. 40). 

Pursuant to the hold harmless agreement, Demo Plus agreed to: 

"indemnify and defend and hold harmless [Sage Realty] on its beha lf of 
all partie or entities having an ownership interest in the premises: ... 
767 Third Avenue, New York NY ... from and against any and all losses, 
suits, actions .. . whether arising before or aft r completion of the work 
hereunder and in any manner directly or indirectly caused, occasioned 
or contributed to in whole or in part, by reason of any action, omission, 
fault or negligence whether active or passive of [Demo Plus] , or of 
anyone acti ng under its direction or control or in connection with, 
arising out of or related to the performance of the Work by [Demo Plus] 
or the services rendered by [Demo Plus] to or on behalf of or for the 
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benefit of the Owner or arising out of or related to this Agreement" (NY 
St Cts Elec Filing [NYSCEF] Doc No. 41). 

In the defendants' view, these docum ents, whe n read together, require Demo Pl us to 
defend and indemnify the defendants agains t the pla intiffs claims. The defendants 
further contend that because this indemnification la nguage in the Demo Plus 
subcontract and hold harmless agreement is broad, the plaintiffs accident trigge red 
the indemnification provisions there in. 

The court does not agree that the Demo Plus subcontract and hold harml ess 
agreeme nt require Demo Plus to defend and indemnify each of the de fe ndants. "When 
a party is under no legal duty to indemnify, a contrac t ass uming tha t obligation must 
be strictly construed to avoid reading into it a duty wh ich the parties did not intC' nd 
to be assumed" (Hoop er Assoc. v ACS Computers, 74 NY2d 487, 491 [1989]; see Torres 
v Accumanage, LLC, 210 AD3d 718, 720 [2d Dept 20 22]). Here, the De mo Plus 
subcontract only refers to defendant WKO Design Build LLC or its agen ts as parti es to 
be indemnified. Similarly, the hold harmless agreement only refers to Sage Rea lty as 
a party to be indemnified. In the absence of any evidence which expressly places an 
affirmative obligation on Demo Plus to defend and inde mnify 767 LLC and Kaufm a n, 
these defendants are not entitled to summary judgm e nt on their contractual 
indemnification claim against Demo Plus (see Leon-Rodriguez v R.C. Church of Sain ls 
Cyril and Methodius, 192 AD3d 883, 887 [2d Dept 2021 ]; Zul<owsl<i v Powell Cove 
Estates Home Owners Assn., Inc., 187 AD3d 1099, 1102 12d Dept 2020]). 

However, the defendants' submissions are suffi cient to establish prima fa cie 
entitlement to summary judgment on the third-party contractual indemnifica t ion 
claims asserted by WKO and Sage Realty. Based on th e plaintiffs testimony regardin g 
the work she was performing prior to her accide nt, the instructions she received from 
her foreman, and the manner in which her accident occurred, the court finds th a t the 
broad indemnifica tion provisions in the Demo Plus subco ntract and hold harm less 
agreement were triggered by the plaintiffs accident (see Sl<errett v LIC Site B2 Owner, 
LLC, 199 AD3d 956, 959 [2d Dept 2021 ]). Moreover, by demonstrating prim a fa cie 
entitlement to summary judgment dismissing the pla intiffs Labor Law § 200 and 
common-law negligence claims, the de fendants also demonstrated that WKO a nd 
Sage Realty are free from negligence . 

To the extent that Demo Plus opposes this branch of the defendants' moti on, 
its submissions are insufficient to raise an issue of fact. Demo Plus first asse rts th a t 
the indemnification provisions at issue only contain a neglige nce trigger. The co u r t 
disagrees, as the terms of the Demo Plus subcontract a nd hold harm less agree m ent 
do not limit indemnification to a finding of negligence on the pa rt of Demo Plus. 
Although the Demo Plus subcontract includes Demo Pi us's negligence as a potenti a l 

7 

[* 7]



FILED: QUEENS COUNTY CLERK 06/27/2025 03:28 PM INDEX NO. 707660/2020

NYSCEF DOC. NO. 77 RECEIVED NYSCEF: 06/27/2025

8 of 11

trigger for indemnification ofWKO, it also includes any act or omission of Demo Piu s 's 
employees as additional potential triggers. Similarly, the hold harmless agreem ent 
refers to any action, omission, fault, or negligence aris ing out of or related to Demo 
Pius's work. Insofar as the plaintiff was a Demo Plus employee performing w ork 
pursuant to the Demo Plus subcontract and hold ha rmless agreement when he r 
accident occurred, her accident triggered the indemn ification provisions set fo r th 
therein. 

Demo Plus also appears to assert that there is a n issue of fact as to wh ether 
WKO and Sage Realty were negligent. However, this argument contradicts Demo 
Pius's previous contentions, and in any event, lacks merit. '"[T]he [party] seeking 
[contractual] indemnity need only establish that it was free from any negligence c1 11 d 
[may be] held liable solely by virtue of ... statutory [or vicarious] liabil ity"' (Winter v 
ESRT Empire State Bldg., LLC, 201 AD3d 844, 845 [2d Dept 2022] [inte rnal quotat ion 
marks omitted], quotingjamindar v Uniondale Union Free School Dist. , 90 AD3d 612, 
616 [2d Dept 2011]). In moving for summary judgme nt dismissing th e plaintiff's 
Labor Law§ 200 and common-law negligence claims, the defendants demonstra ted 
that WKO and Sage Realty were free from negligence. Thus, to properly oppose Lhe 
branch of the defendants' motion for summary judgment on WKO and Sage Rea lty's 
third-party contractual indemnification claim and raise an issue of fact as to WKO a nd 
Sage Realty's negligence, Demo Plus was also required to oppose the bra nch of t he 
defendants' motion which sought summary judgment d ismissing th e plaintiff's Labor 
Law§ 200 and common-law negligence claims. Critica lly, however, Demo Plus fai led 
to do so. To the contrary, in support of its separate motion for summary judgme n t, 
Demo Plus agreed with the defendants' contention that the plaintiffs Labor Law§ 200 
claim asserted against the defendants is subject to dismissal (see NY St Cts Elec Filing 
[NYSCEF] Doc No. 65). This, in effect, is an implicit concession that the defendants, 
including WKO and Sage Realty, were not negligent. 

In any event, Demo Plus fails to point to any evidence wh ich would 
demonstrate or otherwise suggest that WKO and Sage Realty were negligent. Dem o 
Pius's submissions are therefore insufficient to raise a n issu e of fact. 

The third-party claim for common-law indemnification 

"In order to establish a claim for common-law indemnification, a pa rty m us t 
prove not only that it was not negligent, but also tha t the proposed indemnitor's 
actual negligence contributed to the accident, or, in the absence of a ny negligence, 
that the indemnitor had the authority to direct, supervise, and control the work giv ing 
rise to the injury" (Mohan v Atlantic Ct., LLC, 134 AD 3d 1075, 1078-1079 [2d Dept 
2015]). Here, in support of this branch of their motion, the defendants merely asse rt 
that they were not negligent. The defendants do not argue tha t De mo Pi us's 
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negligence contributed to the plaintiffs acc ident. No r do the defendants directly 
assert that Demo Pl us had the authority to direct, su pe rvise, and contro l the work 
giving rise to the plaintiffs injury. This branch of the defe ndants' motio n is therefore 
denied, regardless of the suffic iency of Demo Pius's opp sition papers (see Win egracl, 
61 NY2d at 853). 

Demo Pius's motion 

In suppo r t of its separate motion, Demo Pl us submits, among other things, Lhe 
pleadings and the transcripts from the depositions of the plaintiff, O'Sullivan, Rivera, 
and DiPasquale. Based on these submissions, Demo Plus adopts t he argume nts 
advanced by the defendants in support of the branch f the ir mo tion for summary 
judgment dismissing the plaintiffs Labor Law§§ 240 (1), 241 (6) and 200 claims . 
Demo Plus also argues that the plaintiffs Labor Law § 200 and common-law 
negligence claims are subject to dism issal because the piece of metal that caused he r 
accident was an open and obvious condition. Demo plus a lso contends that it is 
entitled to summary judgment dismissing the defendants' th ird -party claims fo r 
co ntract ua l and com mo n-law inde mn ification becaus dism issal of the plaintiff' s 
cla ims against the defe nd ants re nd ers th defendants ' third-party claims moot. 

The plaintiffs claims 

As an initia l matter, because the defendants are e ntitled to summary judgmen t 
dism issing the plaintiffs Labor Law §§ 240 (1) and 200 claims, analysis of Demo 
Pius's contentions on these claims is unnecessary. Moreover, although certa in 
portions of the plaintiffs Labor Law§ 241 (6) claim remain, further analysis of t h is 
cla im is unn ecessa ry. Demo Pius 's moving papers mere ly incorpora te the a rgumen ts 
ra ised by the defendants on the corresponding branch of their separate motion or 
summary judgment and fail to set forth an independent basis for summary judgment. 

The third-party claims for contractual indemnification 

To es tabl is h prima facie entitlement to summary judgment dismissing a claim 
for contrac tual indemnifi cation, a moving party m ust show that it was no t 
contractually obligated to indemnify the party asserting the ind e mnifi cation claim 
(see Assevero v Ha milton & Church Props., LLC, 131 AD ] d 553, 55 8 [2d Dept 201 5]). 
This may be accompli shed by showing that the indemnification claus at issue was 
no t triggered or is otherwise inapplicable under the ci rcumstances (see To/pa v One 
Astoria Sq., LLC, 125 AD3d 755, 756 [2d Dept 2015]; cf Sherry v Wal-Mart Store· E., 
l.P., 67 AD3d 992, 995-996 [2d Dept 2009]). 
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In support of this branch of its motion, Demo Plus merely asserts that the 
defe ndants "have failed to set forth the requ isite criteria for summary judgment on 
the issue of ind emnification" (NY St Cts Elec Filing [ YSCEF] Doc No. 49). As no ted 
previously, pointing to gaps in the defendants' proof, rather tha n affirmatively 
demonstrating the merits of Demo Pius's defenses, is in : ufficient to meet Demo Pi us's 
prima facie burden wi th respect to the third-party contractual indemnifi cation cl ,1im 
(see Iannu cci, 161 AD3d at 960). 

Nevertheless, upon a review of the record (see CPLR 3212 [b]), the court fi nds 
that summary judgment dismissing the third-party claim for contractua l 
indemnification is warranted in part, but the court re lies upo n reasoning different 
from the arguments set forth in support of Demo Pius's motion. As noted previously, 
neither the Demo Plus subcontract nor the hold harmless agreement express ly 
require Demo Plus to indemn ify 767 LLC or Kaufman. Thus, to the extent that 767 LLC 
and Kaufman assert contractual indem nifica tion claims against Demo Plus, th e e 
claims are subject to dism issal (see KTG Hosp., LLC v Cobra Kitchen Ve ntilation, In c., 
201 AD3d 710, 712 [2d Dept 2022]). 

The third-party claim for common-law indemnification 

To the extent that Demo Plus seeks summa ry judgment dismissing the 
defendants ' third-party common-law indemnification claim, Demo Pius's moving 
pape rs do not substantively address this claim. This branch of De mo Pius's motio n is 
therefore denied, regardless of the sufficiency of the defe ndants' oppos ition papers 
(see Winegrad, 64 NY2d at 853). 

Accordingly, it is 

ORDERED that the branch of the defendants' motion fo r summary judgment 
dismissing the plaintiffs Labor Law §§ 240 (1), 200, and common-law negligence 
claims is granted; and it is furthe r, 

ORD ERED that the branch of the defendants' m tion for summary judgm en t 
dismiss ing so much of the pl ain tiffs Labor Law§ 241 (6) claim asserted again st them 
as is predicated on alleged violations of sections 23 -1.7 (b), (d), (e) (1) , and (f), 2:3 - l.U 
(c), 23-1.11, 23 -1.15, 23-1.16, 23-1.22 (c), 23-1.28, 23- 2.1 (a) (1) and (2), 23 -3.3 (b) 
and (c) (1), 23-5 .1, 23 -5.3 (d) and (e), and 23-6.1 (j) of the Ind ustrial Code is granted; 
and it is furth er, 

ORD ERED that the branch of the defendants' motion for summary judgment on 
WKO and Sage Realty's third-party claim for contractual indemnification is granted ; 
and it is further, 
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ORDERED that the branch of Demo Pius's mo tion for summary judgm en t 
dismissing 767 LLC and Kaufman's third-party claim fa t· contractual indemnification 
asserted against it is granted; and it is further, 

ORDERED that all other relief not expressly granted herein is denied. 

Dated: June 27, 2025 

FILE~ 
COUNTY CLERK 

QUEENS COUNTY 
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