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SUPREME COURT OF THE STATE OF NEW YORK
QUEENS COUNTY

PRESENT: HON. KAREN LIN PART 24

Justice
X tloex No 7 0537 1t2021

CHRISTINA VICARIO,

Plaintift,

-v -
INNOCENT IBE, JULIA IBE,

Defendants,

--------------x

MOTION DATE

MOTION SEO. NO 002

DECISION AND ORDER

The following e-filed documents, listed by NYSCEF document number (Motion 002) 44, 45, 46, 47, 48'
49,50, 51, 52, 53, 54,55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65

were read on this motion to/for JUDGMENT - SUMMARY

Upon the foregoing documcnts, it is ordered that deflendants' molion lbr summary

judgment is determined as follows:

Plaintilf Christina Vicario commenccd this action to rccover damages for personal

injuries allegedly sustained on September 6, 2018, when the vehiclo shc operatcd was involved

in a collision with a vehiclc operated by dcfendant Innoccnt Ibe and owned by defendant Julia

Ibe at or near the intersection of Sutphin Boulevard and Linden Boulcvard in Qucens County.

Plaintiff allegcs injuries to hcr cervical spine, lumbar spinc, and thoracic spinc, asscrting that

such injuries constitute a "serious injury" within the meaning of Insurance Law $ 5 102 (d) under

the categories of"a fracture; a significant disfigurement; permanent loss olusc ofa body organ

or mcmber; significant limitation of use of a body function or systcm; or a medically dctermined

injury or impairment ofa non-permanent nature which prevcnts plaintiff lrom performing

substantially all of the material acts which constitute [her] usual and customary daily activities

for not less than ninely days during the one hundred eighty days immediately following the

occurrence of the injury [(90/180)]."

Defendants Innocent Ibc and Julia Ibe now move for summary judgment, pursuant to

CPLR 3212, seeking dismissal of plaintifls complaint alleging failure to meot the serious injury

threshold mandated by Insurance Law $ 5102 (d).
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l'o establish their prima facie entitlemenl to summary judgmcnt, the defendants must

demonstrate by compctent evidencc that the plaintilfdid not sustain a scrious injury within the

meaning ol Insurance Law $ 5102 (d) (see Detoma v Dobson,214 AD3d 949,951 [2d Dept

2023)) and that thc plaintifls injury was not caused by thc accident (td). Once this prima lacie

showing has becn mct by the dcfendants, the burden thcn shifrs to thc plaintiffto raise the

existence of a triable issuc offact (see 7-uckermon v City of New York,49 NY2d 557, 557

[980]). The evidencc submitted in opposition to a motion for summary judgment must be

viewed in the light most l-avorable to the non-moving paAy (see Boulo.s v Lerner-Harrington,

124 AD3d 709 [2d Dept 2015]). I'he court's function on a motion for summary judgmenr is "to

determine whether material laclual issues exist, not to resolvc such issucs" (.Lopez v Beltre,59

AD3d 683, 685 [2d Dept 2009]). As summary judgment is the proccdural equivalent of a trial,

"it must clearly appear that no material and triable issuc olfact is prcsented.... This drastic

remedy should not be granted where there is any doubt as to the cxistence ofsuch issues"

(Sillman v Twentieth Century-Fox Film Corp.,3 NY2d 395, 404 [19571).

In support of their motion, defendants submit, among other things, their attomey

affirmation, the verificd complaint, summons, and bill of particulars, thc transcript of plaintiff s

deposition, and thc afllrmed medical rcports of Dr. Pierce J. Ferriter (Ferriter) and Dr. Scott A.

Springer (Springer), who are defendants' experts. Defendants contend that their submissions

clearly demonslrate that there is no evidence to support plaintifls allegations ofa serious injury

within the meaning of Insurance Law {i 5 t 02 (d). Dr. Irerriter, an orthopedist, conducted a

physical examination of plaintiff on March 4, 2024, more than five years after the accident. In

his report, he affirms that plaintilf had full range of motion in her cervical spine, thoracic spine,

and lumbar spine, finding no swelling, discoloration, deformity, spasms, or complaints of

tendemess upon palpation, and concluding that thc cervical spine, thoracic spine, and lumbar

spine sprains/strains were resolved. Dr. Ferriter further determincd that plaintiff is working on a

full-time basis, capable of working without restrictions, and can perform her activities of daily

living without limitations. IIe also found no evidence oforthopedic disability, permanency, or

residuals. IJowcver, Dr. Ferriter's examinalion took place outside ofthe scope ofthc first 180

days following the subject accident, and he failed to address plaintifls 90/180 claim, clearly set

forth in her bill ofparticulars (see Liburd v Mondal,2l5 AD3d 655, 655 l2d Dept 2023l;
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Alexandre v Neptune,2l4 AD3d 759,759 [2d Dept 20231; Yungv Eager,5l AD3d 638, 638 [2d

Dept 20081;Jocelyn v Singh Airport Service,35 AD3d 668, 668 [2d Dept 20061).

Dr. Springer, a radiologist, independently reviewed the MRIs of plaintiffs cervical spine

and lumbar spine on Novcmber 12,2018. In his alfidavit, he concludcd that the observcd

conditions in plaintifls ccrvical spinc were degenerative and thcre werc "no posttraumatic

changes causally related to the 91612018 incident" in her ccrvical spine and lumbar spine.

I{owever, Dr. Springer's opinion that the conditions in her cervical spine were degcnerative, and

changcs in her cervical spine and lumbar spinc were not causally relatcd to thc accident, is

unconvincing, as his report is dcvoid of any evidence that he reviewed plaintiff s prior medical

records or obtained plainlifls mcdical history in order to rcnder such an opinion (see Collins v

.Srore, 8 AD3d 321,323 [2d Dcpt 2004]). Accordingly, Dr. Springer lailed to address plaintiff s

90/180 claim and providcd no conclusion that the injuries were not scrious within the meaning of

lnsurance Law $ 5102 (d) (see Beyel v Console,25 AD3d 636,636 [2d Dept 20061).

Morcover, defendants' submissions Iailed to adequately addrcss all thc injurics and

categories ofserious injury atleged in ptaintifls bilt ofparticulars. Dcfcndants failed to

sufficiently address sevcral specific injuries, clearly set lorth in plaintills bill ofparticulars, as

ncither oldefcndants' expcrts providc medical opinion concerning whcther plainti[f suffcrs from

cervicobrachial syndrome, thoracic radiculitis, or lumbosacral disc syndromc. Defendants also

failed to adequately address plainlilf s claim olserious injury undcr thc significant disfigurement

category, clearly sct forth in plaintiff s bill of parliculars (see Onder v Kaminski,303 AD2d 665,

666 [2dDept 20031;Perezv llilarion,36AI)3d 536,537 [ist Dcpt 20071).r A dcfcndant

moving for summary judgmcnt on scrious injury grounds must adequatcly address cach and

cvery claim set forth in thc plaintiff s bill ofparticulars through compctcnt medical cvidence; if
nol, summary judgmenl must bc denicd (see Cohn v Khan,89 AD3d 1052, 1053 [2d Dcpt

2011]). Conscquenlly, dcfendanls' lailure to provide such evidcncc adequatcly addressing all

alleged injurics and categories ofserious injury as allegcd in plaintifls bill ofparticulars renders

their prima facie showing deficicnt and mandates dcnial of the mot'ion without rcgard to the

I While it appcars that dcfcndants' coursel dclcrmincd, in conclusory fonn, that thc significant disfigurcmcnt
category, as sct fonh in plainlifls bill olparticulars, could not "possibly bc claimed to be applicablc to thc injuries
alleged," this is insufficicnt to satisfy their prima facie cntitlemcnt to sumrnary judgncnt by compctcnt rnedical
cvidencc.
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sufficiency of plaintiff s opposition papers (^see id.; Alvarez v Prospecl Ilosp., 68 NY2d 320, 324

[ 1986]). Since defendants havc failed to meet their initial burdcn of making a prima facie

showing that plaintiffdid not sustain a serious injury within the mcaning of insurance Law $

5102 (d), thc Court need not consider whether plaintiff s opposition papers raised a triable issue

of fact (see Baptiste v New YorkCityTr. Auth.,230 AD3d 629,629 [2d Dept 2O241; Vaccaro v

Francolopez,205 AD3d 760,760 [2d Dept 2022); Senior v Mikhailov, Tl AD3d 864,86412d,

Dept 20101).

Accordingly, for thc foregoing reasons, it is hereby

ORDERED, that defendants' motion for summary judgment is denied in its entirety; and

it is further

ORDERED, that plaintiffshall serve a copy of this Decision and Order with Notice of

Entry upon defendants within twenty (20) days from the date of entry.

This constitutes thc Decision and Ordcr ofthe Court.

Dated: June 9, 2025
Long Island City, New York

I [on. Karsn Lin, J.S.C.
Justicc ol thc Suprcmc Court
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