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SUPREMECOURT OF THE STATE OF NE\V YORK 
COUNTY OF DUTCHESS 

HUDSON VALLEY CREDITUNION, 

Plaii1tiff; 
- against-

NORM F. MACKA, Y, d/b/a LEGEND PROPERTY 
MANAGEMENT, 

Defendants. 

McLOUGHLIN, J., Acting Supreme Court Justice 

DECISION & ORDER 

Index No.: 2024.;50944 

!vfotion Sequence No.: 1 

The following papers \Vere read and considered in deciding the plaintiffs motion for summary 

judgment: 

NYSCEF Docket lv'umbers: 5 -- 31 

In this action for breach of contract, account stated; and unjust enrichment, the plaintiff alleges 

that defendant Norm F. Mackay, d/b/a LegendPrope1ty Managemertt(hereinafter "defendant") failed 

m repay $48,556.52 in funds received from plaintiff pursuant to a business loa11 agreemeriL The 

plaintiff commenced this action with the filing of a summons and verified complaint on March 4. 

2024 (see NYSCEF Docket No. l} The defendant was properly served (see NYSCEF Docket Nos. 

2.;J) and interpo:::,ed an answer, prose, on April 10, 2024, containing a general denial (see NYSCEF 

Docket No. 4). 

The plaintiff moves, by notice of motion dated May 15,2024, for summary judgment on its 

· complaint. The Court adjourned the 111oti on over several. months to pto,;i de the pro se de:fendan t ,vi th 

an opportunity to neg;otiate a reso luti 011 With p lai nti ff' s c ou11sel andf ot' tetain co uiisel. lJ I tiinate ly, the 

defendant failed to appear for conferences• scheduled on November i 4; .2024, and Deterriber 3, 2024. 

The. defendant failed to submit writtei1 opposition to the motion until December 5, 2024, two. days 
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after the Court marked the motion submitted based upon the defendant's two successive hon­

appearances. On December 5, 2024, the defendant forwarded to the Courfs clerk, by email, what 
. . 

purports to be an affidavit in opposition to thy motion. Ii1 response, the Court's clerk advised. 

defendant that the Court could not accept documents for filing via ernai l and that the document would 

have to be uploaded to NYSCEF. Defendant's pui'ported affida'i.1it has not; tn date, been filed on 

NYSCEF nor has defendant provided proof that it \..Vas served upon plaintiffs counsel pursuant to 

CPLR 2.103. 

DISCUSSION 

Because swnmaryjudgment "deprives the litigant of its day in comi it is considered a drastic 

remedy which should only be employed when there is no doubt as to the absence of triable issues•; 

(Andre 1:,, Pomet·oJ). 35 NY2d 361, 364 [1974]). "But when there is no genuine issue to be resolved at 

trial, the case should be summarily decided'; (id.). "The propo11ent of a summary judgment motion 

nmst make a prima facie shO\Ving of entitle111entto judgment as a matter of Jaw, tendering sufficient 

evidence to demonstrate the absence of any material issue of fact" (Alvarezv Prospectflosp;tal, 68 

NY2d320, 324 [1986]). ''Once this showing has been mad~ ... the burden shifts to the party opposing 

the motion for summary judgment to produce evidentiary proof in admissible form sufficient to 

establish the existence of material issues of fact which require a trial.ofthe·action;' (id at324) .. 

"An account stated. is an agreement, express or implied, between parties to an accoLmt based 

upon prior tfansactions between them with respect to the correctness of account ite,ns,artd a specific 

balance due on them which is independent of the original trai1sa:ction" (Fir.\;t Cla.~s Concrete Corp. v. 

Rosenbli.iin: .167 A.D3d 989,990 [2d Dept. 2018]). "An ~greerhent n1aybe.ih1plicid \vherea defendant 

retains bill.s withoat objecting to th~in ::Nithiri IJ. i'easonable ped◊¢ of time. or 11.i.akes partial payment 

QI) the.accouni' (Stardpm Brand.\', LLC v .. SKIWholesaleBeerCorA, 172 AD3d 126(5, 1266 [2d Dept. 

2019) [citations .omitted]). 
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The competent evidence presented by plaintiff demonstrates that it provided funds to the 

defendant pursuant to a business loan agreeni.ent, that defendant made several rcpayn1ei1.ts, that 

plaintiff regularly sent monthly account statements to defendant, and that defendant did not timely 

object to the monthly account statements. Accordingly, plaintiffhas adequately established itsprima 

facie entitlement to judgment as a matter of law as to its accoutit stated cause of action (see D&N 

Lendins, LLC v. Tachlis CoqJ., 221 ADJd 954, 955 [2dDept. 2023]; Ca/laghcni 1\ Curtis, 82 AD3d 

816, 817 [2d Dept. 2011 ]). 

Plaintiff has also adequately established his prima:fc1cie entitlement to judgment as a 1natter 

of law for breach of con~ract relating to the business loan agreement. Specifically, plaintiff has 

demonstrated that it provided funds to defendant pursuant to the business loan agreement and that 

defendant has defaulted under the terms of the business loan agreement by failing to pay the remaining 

balance of $48;561.52 (Soi1fe1· v. Baroukhian, 182 AI)3d 624, 625~626 [2d Dept. 2020]; Maser 

Consulting, P.A., v. Viola Park Realty; LLC, 91 AD3d 836,837 [2d Dept. 2012]). 

Even if the Court were to consider defendant's untimely affidavit in opposition, defendant 

does not raise a triable issue of material fact wananting denial ofplaintiff s motion. Defendant's 

submission fails to raise an issue of fact as to whether he defaulted on the business loan agreement 

by fa.Hing to make apayment in April of 2023 and all successive months. Nor does defendant raise_ 

an issue offa.ct on the cause of action for account stated. Even if the Court were to credit defendant's 

unsubstantiated claim of forged signatures - which it does not - defendant does not dispute receipt of 

account statements. from plaintiff, the accutacy ofthe balance listed in each statement, or the factthat 

he did not timely object tci any·of the statements. 

Based upon the foregoing, plaii1tiff s motion for s U:mrnarj,· judgment is granted as to the Ca'uSes 

ofactio,nJn its. complaint for breach of po11tract and account .stated. However, the nicit1on is denied 

insofar as it seeks summary judgment on its cause of actio~1 for unjust enrichment, as that cause of 
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action is duplicative of its cause of action to recover damages for breach of contract (see Cooper, 

Bamundo, Hecht & LongH·orth, LLP v, Kuczinski, 14 AD3d 644, 645 [2d Dept.20O5]). Therefore, 

plaintiffs motion for summary judgmc-nt on its cause of action for unjust enrichment is dei1ied, 

without regard to the sufficiency of the defendant's opposition papers ( Winegtacl v. New York Univ. 

Aied Ctr,; 64 NY2d 851, 853 [1985]). Accordingly, it is 

ORDERED that the branch ofplaintiff's motion for smnmary judgment o.n its cause of action 

for unjust enrichment is denied; and itis further . . 

ORDERED that plaintiff's motion for summaryj udgment is in all other respects granted. 

The foregoing constitutes the Decision and Order of the Court. 

Dated: February 27, 2025 
Poughkeepsie, New York 

To: Counsel ofrecord ViaNYSCEF 

Notm F, Mackay 
89 Gretna Road 
Pleasant Valley, Ne\.v York 12569 

ard T. McLaughlin; A.TSC 
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