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S PRE '!ECO RTOFTHF ~TATEOf WYORK 
CO TYO ROCKLA D 
----------------------------------------------------------------------X 
JE FFREY G ZMAN, 

Plaintiff, 

-again t-

J H SO I IR.CH ER HOLD I GS LLC, 
JPMORGA CHASL BA K, .A. JO E LA G 
LA l L • M RIC S, I C., 3L BROS. CORP. and 

MS A SIST, LL. ., 

Defendants. 
- ----- -- - - - -- - ---- - - ---- - - ------ - ------------------- - ------ ----------:X 

HON . DAVID FRIED, A.J.S.C. 

To commence the statutot) 
time period f. r appeals as of 
right (CPI R 5513 [al), you 
are advised to serve a copy 
of this Order, with notice of 
entry, upon all parties. 

DECISION & ORDER 

Index o.030985/ 2022 
Motion equence o. 2 

Tbe papers filed electronically via YSCEF numbered 1 6 through and including 193 ("Motion") were 

read and considered herein . Upon , ucb reading and consideration, tbe Motion i disposed as follows: 

BACKGROUND 

This action arises out of an alleged trip on a defect and slip n 1cc n a -idcwalk at the Defendant 

JPMorgan Chase Bank, . . ("Defendant hase") branch located in Orangeburg, w York ("branch" 

and or "premises"). 

On June 28, 2024, Defendant John on Kirchner H }ding LLC ("D fendant JKH") and D efendant 

Cha e br ught Motion sequence o. 1, seeking an O rder granting the aforesaid Defendants conditional 

summary judgment on their cros ·claims again ·t Co-Defendants Jones Lang LaSalle · mericas, lnc. 

("Defendant JLI ") and MS \ ssist, LL.C. ("Defendant MS") for contractual defcns and 

indemnification, and dismissal of Defendant JLL's crossclaims against Defendant Chase and 

Def: ndant JKH. Defendants JLL and Defendant MS oppo ed said Iotion. Defendant 3L Bros. Corp 

("Defendant 3L") supported D efendant Chase and Defendant JIG-l's Motion by purportedly 

incorporating by reference all submissions by Defendant Cha and Defendant JKH. 
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By Deci ion & rder dated November 25, 2024 YSCEF Doc. o. 170), Defendant Cha e and 
Defendant JI H's Motion Sequence No. 1 was denied. This Court held, inter alia, that conditional 
summary judgment on a cross-claim for contractual indemnification, should not be granted if there are 
i ues of fact as to whose negligence, if any, cau ed the accident (citing to, George v. Marsha/ls of 1\1.A, 
Inc., 61 \.D.3d 925, 930-931,878 .Y.S.2d 143 [2nd Dept. 2009]; !exander v. lew York Ciry Tr., 34 
A.D.3d 312,314,824 N .Y. .2d 262· Barnes 11. Defoe/ Ila/ma,~ 271 A.D.2d 387, 388, 705 N.Y.S.2d 628; 
Ch1111 v. Ecco III Enters. , 268 \.D.2d 454, 701 .Y. .2d 910). This Court also held, that contrary to 
Defendant Chase and DefendantJKH's contention, "a party eking contractual indemnification must 
prove itself free from negligence, because to the extent its negligence conu·ibuted to the accident, it 
cannot be indemnified therefor (citing to Reisman v. Bery Shore nion Free School Dist., 74 \.D.3d 772, 
773, 902 .Y. .2d 167, quoting Cava Comlr. o., Inc. 11. Cea/tee Remodeling orp., 58 A.D.3d 660, 662, 871 

.Y.S.2d 654);Jin Gak Kim 11. Kirch~ff-Comigli Cons/!: Mgt. , LLC, 197 · .D.3d 1289, 1291, 152 .Y.S.3d 
324 r2nd D ept. 2021 ]). 

More specifically, thi Court determined that it was unclear from the parti ' ubmi ions what the 
purported sidewalk defect is, if any the existence/ duration of the ice, if any, and wh ther Defendant 
Chase and Defendant JKH - the parties seeking contractual indemnification - were free from 
negligence, if any, becau e to the extent their negligence, if any, contributed to the accident, they cannot 
be indemnified therefor (citing to Reisman v. Bery Shore nio11 Free School Dist., 74 \.D.3d 772, 773, 902 

.Y.S.2d 167, quoting Cava 011Slt: Co. , Inc. v. Cea/tee Remodeling Corp., 58 A.D .3d 660,662,871 .Y.S.2d 
654) . See,Jin Gak Kim v. KirchoflConsig/i Const,: Mg1., LLC, 197 A.D.3d 1289, 1291, 152 .Y. .3d 324 
(2nd Dept. 2021). 

Thi Court al o held that given that Plaintiff allege b th a trip on a defective id walk and slip on ice 
on February 4, 2022, at 11 :15 PM the causes of each, if any, may be separate and distinct and material 
issues of fact exist regarding same. This C urt noted that Defendant Chase and Defendant JKH 
contend, inter alia, that Defendant JLL is negligent because Defendant JLL's witness Ir. Butten vorth's, 
inspection report stated that a defect in the sidewalk existed in Oct ber 2021; yet, Defendant Chase's 
Branch Manager, Ms. Ranallo, testified that she inspects the sidewalk on a daily basis and that she never 
made complaints to Mr. Butten:vorth or an) one else regarding the condition of the sidewalk. 

ccordingly, this Court found that material is ues of fact exi ·t requiring trial. 

Defendant Chase and Defendant JKH n w bring the within Motion equ nee No. 2, s eking an Order 
pursuant to PLR 2221, granting reargument to th aforesaid D efendants, and upon reargument, 
granting Defendant hase and Defendant JKH their conditional ummary judgment motion. 
Defendant ]LL and Defendant MS oppo e Motion Sequence o. 2. 

DISCUSSION 

"A motion for reargument is addre sed to the sound discretion of the court and may be granted upon 
a showing that the court overlooked or mi apprehended the rel vant fac ts or misapplied any controlling 
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principle of law ( ee, ~PLR §2221 (d)(2); Pahl Equip. COip. 11. Kassis, 182 \ .D.2d 22, 588 .Y.S.2d 8; 

Folry v. Roche, 68 A.D.2d 558, 418 N.Y.S.2d 588). Reargument is not design d to afford the unsuccess ful 

party successive opportunities to reargue i sues previously decided or to present argument different 

from th se originall a serted. Coke-I lo!tms v. Holsry f-loldings, LLC, 189 D3d 1162, 1164 (2nd Dept 

2020);.Jaspar 1-/oldings, LL v. Gotham Trading Pa,tners # 1, LLC, 186 ' 03d 582, 584 (2nd Dept 2020); 

Ahmed v. Pannone, 116 A.D.3d 802, 805 (2nd Dept 2014); Haque v. Dadda~o 84 AD3d 940, 942 (2nd 

Dept 2011); Mazjnov v. Rella, 79 AD 3d 979, 980 (2nd Dept 2010). Rather, reargument i designed to 

allow a party to call to a Court's attenti n errors of fact or law committed by the court. 

On their fotion to reargu , D efendant hase and Defendant JKH contend that the only issue before 

this urt is which party is responsible for the existence of an alleged un ·afe condition, and that the 

parties responsible are Defendants JI Land Defendant SMS, by virtue o f the master services agreement 

and service contractor agreement, r spectively. Defendant Chase and Defendant JK.H now seek to 

reha h the arguments previously made and introduce an argument not pr viou ·ly briefed in its 

underlying papers. 

T he urt did not overlook or misapprehend the law or the facts on Motion Sequence No. 1. The 

Court thoroughly con id red all the fact and arguments raised in the underlying motion papers. More 

specifi.call), the Court considered, inter alia, the following fact : that the last inspection of the sidewalk 

at issu was conducted by 1r. Butterworth, on behalf of Defendant JLL, se eral month · prior to the 

incident; and that Defendant Chases' Branch Manager Ranallo tes tified that she inspect the sidewalk 

on a daily basis to make sure that it is in good condition, and if she ob crves any issue , she would 

contact Mr. Butterworth, yet never made complaints to 1r. Butterworth or anyone else regarding the 

conditi n of the sidewalk. 

As to Defendant Chase and Defendant JI H' new argument that th e duty to defend is br ader than 

the duty to indemnify, the aforesaid Defendants neither made said argument in their underlying Motion 

papers on equence . 1, nor did they previously cite t the cases they now rely upon, for the first 

time, in upport of aid new argument (i.e., ht::;patrick v . . merican Honda Motor Co., 78 Y2d 61, 65, 

571 Y 672 [1991]; Federal Ins. Co. 1. Kozlowski, 18 .D.3d 33, 40, 792 .Y. .2d 397, 402 fl st D ept. 

2005]; and BP A.C. Corp. v. One Beacon In.r. Group, 8 Y3d 708, 711, 871 E2d 1128, 840 YS2d 302 

[2007]). otwithstanding that movant has a cross-claim for defense and indemnification, its underlying 

motion merely states the existence of their claim for dc fcn c, but docs not present any argument or 

authority specifically in reference to ·ame. 

As to /lniola v. Ciry of ew York, 128 A.D.3d 747, 749, 9 .Y.S.3d 344,346 (2d Dept. 2015), Correia v. 

Projessional Data Mgmt., Inc., 259 A.D .2d 60, 65, 693 .Y.S.2d 596 (1st Dept.1999), Jamindar v. Uniondale 

nion Free School Dist. 90 A.D.3d 61 2, 616, 934 .Y.S.2d 437,442 (2d Dept. 201 1), and Martine::;. v. Ciry 

of e1v York , 73 \.D.3d 993,994,901 .Y. .2d 339,340 (2d Dept. 2010) - cases Defendant hase and 

Defendant JKH cited to in their underlying Motion equence o. 1 - the continue t overlook, 

disregard and or omit a significant portion of the holdings therein. aid appellate cases held that the 
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party seeking c ntractual indemnification must establish that it was free from negligence and where a 

triable issue of fact exists regarding the indemnitec' negligence a conditional order of summary 

judgment for contractual indemnification must be denied as premature . Accordingly, this Court did 

not overlook o.r misapprehend the law or the facts on fotion Sequence o. 1. 

In light of the foregoing, it i hereby 

ORDERED, that Motion equence o. 2, seeking an rder pursuant to CPLR 2221 , for leave to 

reargue this Court' ovemb t 25, 2024 Decision & Order 1Y CEI; Doc. o. 170) , is DE I Din 

its entirety; and it is further 

ORDERED, that all partie are to appear a· previously directed. 

The foregoing constitutes the Decision & rdcr of thi ourt. 

Dated: ew City New York E TT R: 

ebruary 5, 2025 

HON. DAVID FRIED, A.J.S.C. 
TATE F WYORI 

CO N Y OF ROCKLAND 
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