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S PREMECOURTOFTHE TT ~ F EWY RK 
CO TYO!~ R C D 
----------------------------------------------------------------------X 
LOT S FUNDING GRO P, LLC, 

Plaintiff, 

-against-

HERR · RA STO E WORK and RO8ERT 
ALEXA DER H RR.ERA, 

Defendant . 
----------------------------------------------------------------------X 
H ON. DAVID FRIED, A.J.S.C. 

To commence the statutory 
time period for appeals as of 
right ( PLR 5513 la]), you 
are advised to serve a copy 
of thi Order, , ith notice of 
entry, upon all parties. 

DECISION & ORDER 

Index o.0374 3/ 2024 
onon equence o. 1 

The papers filed electronically via NYSC F number d 1 through and including 9 ("Moti n") were read 

and con idered her in. Upon such reading and con ideration, the lotion i · disposed as follows: 

BACKGROUND 

This acti n was commenced b} the filing of a Summons and M tion for 'Ummary judgment in lieu of 

a complaint pursuant to CPLR 3213 on December 10 ·2024, cemming from Defendant Herrera t ne 

Works' and Defendant-Guarantor Robert Alexander Herrera's alleged failure to tender a percentage of 

Defendant Herrera Stone Works' receivable ·, purchased by Plaintiff Lotu Funding Group, LL 

(''Plaintiff') in the amount of 29,980.00 in accordance with an agreement entered into between the 

parties on April 11, 2024 ("Merchant Agreement"). Defendant Herrera tone Works purportedly 

remitted a sum of $21,562.70 of it receivables owed on th ,krchant Agreement but thereafter 

pre,, entcd Plaintiff from making further withdrawals fr m it bank account in breach of aid ,1erchant 

\greement, leaving a balance of 8,417.30 due and owing to Plaintiff by Defendants plus interest, co ts, 

dis bur cments, and attorney's fee ·. 

On Jovcmber 15, 2024, Defendant executed a stipulation of ~ettlement (" ' ettlement greement"), 

acknowledging indebtedness to Plaintiff in the amount of 14,067.30 and agre d to pay same through 

$1,000.00 weekly in. tallments, beginning on ovember 15, 2024, until the settlement balance was paid 

in full. Plaintiff contends tl1at Defendant · initially remitted said installment payment on November 15, 
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2024 but failed to remit any payments thereafter, lea ing a balance on the indebtedness of $13,067.30 
plus interest, co ts, disbur ements, and attorney's fees. 

Plaintiff now brings the within Motion, seeking an Order pursuant to CPLR §3213, for summary 
judgment in favor of Plaintiff, as against Defendants, awarding it a judgment in the amount of 

13,067.30 with interest thereon. Defendants have not opposed said Motion. 

DISCUSSION 

When an acti n i based upon an instrument for the paym nt of money only or upon any judgment, 
CPLR 3213 permits a plaintiff to contemporaneously move for ummary judgment when filing its 
summons. In the Second Department, to qualify as an instrument for the payment of money within 
the ambit of CPLR 3213, the in trument the movant ·eeks to enforc must contain an unconditional 
guaranty of payment, irrespective that th in trument imposes other obligations on the nonmovant 
unrelated to their obligation to pay (see .Juste v. iewdach, 26 AD3d 416, 417 [2d Dept 2006] [" .. . The 
mere presence of additional provisions in the guaranty ... did not con titute a bar to CPLR 3213 relief, 
becau e these pr visions did not require additional performance as a condition prcc dent to repayment, 
or otherwise alter the defendant's promi e of payment] ; see also lark C. Dillon, Prac Commentaries, 
McKinney's Cons Laws of Y, CPI R C3213:4). n instrument docs not qualify under CPLR 3213 if 
a court must consult material beyond the bare document and proof of nonpayment (see Kitchen Winners 

Y, Inc. 11• Tnptow, 226 AD2d 989 (2d Dept 2024]). 

The remedy of summary judgment is a drastic one and it should only be granted when it is clear no 
triable issue of material fact exists (see /Jlvare:::._ 11. Prospect 1-/osp., 68 Y2d 320 (1986]). On a motion for 
summary judgment, the proponent "mu t make prima fa cie showing f entitlement to judgment as a 
matter of law, tendering sufficient e idence to eliminate any material issues of fact from the case" 
(Winegrad v. eiv York Univ. Med Centet; 64 Y2d 851,852 (1985] ; Zuckerman v. Ciry of New York, 49 

Y2d 557 [1980D. Once such a showing has been made, the burden of proof shjfts such that an 
opponent to a motion for summary judgment must demon trate th.e xi tence of a genuine triable issue 
of fact (see 68 · 2d at 320). 

A - summary judgment is the procedural equivalent of a trial, if there i any doubt as to the exi tence of 
a triable issue o f fact, or where a material i, ue of fact i · even "arguable", the motion must be denied 
(see Phillips v. Kantok & Co., 31 Y2d 307 f1982]). The papers ubmitted in upport f and in opposition 
to a summary judgment motion should be scrntinized in a light mos t favorable to the party opposing 
the motion. (see Do1vsry v. Meger/an, 121 r\D2d 497 [2d Dept 19861); Gitlin v. Chirkin, 98 AD3d 561 [2d 
Dept 2012]). However, mere conclusion or unsubstantiated allegation- unsupported by competent 
evidence are in ufficient to raise a triable i sue (see Gilbert hank Co,p. v. 1:ederal ins. Co., 70 NY2d 966 
[19881). 

" tipulations of settlement between parties arc binding contracts and, as such, th y are favored and 
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'not lightly cast aside"' (Rogers v. Malik, 126 \D3d 874, 875 l2d Dept 2015] quoting F-lallock v. State of 
ew York, 64 Y2d 224, 230 f1984]). "Ont where tl1ere i a legally sufficient cause to invalidate a 

contractual obligation, such as where it is manifestly unfair to one party because of the other's 
verreaching or where it term are unconscionable or constitute fraud, collusion, mistake, or accident, 

will a party be relieved from the con equences of the bargain struck witl1 the stipulation" ( D3d at 875 
citing Matter of Mati11':j v. Jqy, 60 2d 835 [1983]). " fore than mere or conclu ory allegation are 
required, ... since stipulations of settlement serve the intere ts of efficient dispute resolution, tl1e proper 
management of court calendars and the integrity of tl1e litigation process" (126 D3d at 875 citing 
I lallotk v. State of ew York , 64 NY2d 224, 230 [1984]). 

Here, Plaintiff presents a copy of the ettlement Agreement, which does not qualify as an "instrument 
for the payment of money only" within the meaning of CPLR 3213. · s proof of Defendants' alleged 
breach of the ettlement Agreement, Plaintiff pre ents the affidavit of its representati attesting to 
Defendants' failure to remit payments required by uch agreement. The Settlement greement 
referenc s the Merchant \gr ement, but doe · not incorporate same. The ettlement greement also 
states that "there aro e an action which resulted in a judgment amount of $14,067.30 []."As the court 
must con ult material beyond the bare Settlement greement, upon which the pending Motion is 
brought, said document does not qualify under CPl R 3213. E ven if the Settlement Agreement did 
qualify a an "insu-ument for the payment of mone only," the Motion \ ould till be denied because 
Plaintiff has not met its burden. 

Plaintiff Memorandum of Law in upport YSCEF Document o . 5) and ffidavit in Support 
(NYSC 'F Document o. 4) raise triable issu s of fact with respect to tl1e nexus between the principal 
owed by Defendant on the underlying ferchant \ greement ( 8,41 7.30) and the sum Defendant 
acknowledged was due to Plaintiff in the Settlement Agreement ($14,067.30). Plaintiff has failed to 
explain how Defendant incurr d additional debts to Plaintiff in the sum of $5,650.00. further, the 
opening paragraph of the Settlement greement state that the parties "agree to resolve any and all 
di putes with re pect t tl1e Merchant greement [ I, , hereb) ther aro e an action which resulted in 
a judgement amount of $14,067.30 r I-" Plaintiffs Memorandum of Law states that, "After the 
commencement of the action, the parties entered into a ettlement agreement dated ovember 15, 
2024 [ )." Curiously, the papers ubmitted provide absolutely no indication as to what this statement 
pertains, creating further issue of fact. The "action" i not identified and cannot relate to tlus action, 
which has not yet resulted in a Judgment, and is described as pre-dating the Settlement greement. 
The issues of fact here, are many, and ummary judgment is not appropriate. 

Additionally, Plaintiff has not affirmed that tl1e original balance due on the Settlement Agreement 
( 14,067.30) doe not include attorney's fees incurred from the underlying lerchant Agreement, which 
may only be awarded by a court after a q11antum meruil asses ment, taking in to consideration, the time 
and labor required for the services rendered, the difficult) of the i ues in olved, and the skill and 
effectiveness of counsel (see SO/ Bltte.1'/ar LLC v. Cananie F-lote/ Corp., 33 A D3d 986 [2d Dept 2006]). 
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In light of the foregoing, it is hereby 

ORDERED, that Motion Sequence o. 1 is DE I D in it entirety; and it is further 

ORDERED that pur uant to CPLR 3213, the denied motion i deemed t be a Complaint. 

Defendants shall file and serve an n wer and or otherwise move, not later than March 14, 2025. 

Appearances before the undersigned are required on March 25. 2025 at 9:15AM for purposes of a 

Preliminary Conference; and it i further 

ORDERED, that Plaintiff shall serve a copy of this Decision & Order, with otice of Entry, upon 

Defendants ia YSCE F and certified mail within ten (10) day of the entry hereof, and by uch date 

shall also upload to YS EF, an affirmati n of such service. Annex to said affirmation of service, 

proof of said certified mailing and include the certified mailing tracking number. 

T he foregoing constitutes the Decision & rder of this Court. 

Dated: ew City, ew York 
January 30, 2025 

E T E R: 

{l ____ ·-..... ~ 
HON. DAVID FRIED, A.J.S.C. 
TAT OF }v YORK 

CO NTY OF ROCKL \ D 
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