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To commence the statutory time period 
for appeals as of right (CPLR 5513 (a]), 
you arc advised to serve a copy .lif this 
order, \Vith notice of entry, on all parties. 

SUPREME COUR.TOFTHE STATEQF NEW YORK 
·COUNTY OF DUTCHESS 

ISAM M. ANNABI 1 

Plaintiff, 
- against-

BJ'S WHOI,ESALECLUB, INC., BJ'S WHOLESALE CLUB 
HOLDINGS, INC, DP 123 LLC, DP 126 LLC, ALPINE 
COMMONS SHOPPING CENTER,.ALPINE 
IMPROVEMENTS LLC,TOP QUALITY SEALCOAT, INC., 
DLC MANAGEMENT CORPORATION, C-III ASSET 
MANAGEMENTLLC, 

Defendants . 

. MCLOUGHLIN, J., Acting Supreme Court Justice 

DECISION & ORDER 

Index No.: 2021-54514 

Motion Seq. No.: 5 & 6 

The Court read ,md corisidercd the following papers fo determining (l) the ntotion of 

defendants Top Quality Seakoat, hie. and C-III Asset Mariagetnent LLC {Seq. #5) for su111mary 

judgment dismissing the complaint artd all cross claims insofar as assetted against them and (2) the 

motion of defendants BJ's Wholesale Club, Inc. and BJ's Wholes.ale Club Holdings, Inc; (Seq. #6) 

for sum1na1y judgment dismissing the coni.plaint and all cross claims insofar as·asse1ted.against them: 

NYSCEFDocket Nwnbers: 91-125, l 28-l39 

FACTUAL BACKGROUND 

On N ovein ber 16, 2018 ,. the plaintiff was allegedly injured when he slipped and. foll on snow 

and ice .on a sidewalk dirf:ctly in front .qf an emrance ofa BJ's Wholesale Club store in the Alpine 

Commons Shopping CenterJocated at .1404 U.S. Route 9, Wappingers Falls; NewYork. Atthe time 

of the· acd dent, def endant:Top · Qua! ity Se,tlcoa:t, Inc .. (hereinatier i'Top Qua! i ty ") \\ias · contracted to 

pel'.form :!!now .removal services for· the shopping center; including the area where the acc;ident 
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occurred. By filing a summons and verified complaint on November 3, 2021, the plaintiff 

comh1enced this action to recover damages for personal injuries against Top Quality, among other 

defendants: Defendants BJ's Wholesale Club, Inc. and BJ's: Wholesale Club Holdings, foe .. 

(hereinafter collectively "Bf s'') answered and asserted cross claims against all other codefendants 

for indemnification; contribution,, and breach of the contract to procure insurance. Defei1dants Al pine 

Improvements LLC (hereinafter ''Alpine'') and DLC Mal'1agement Corporation (hereinafter "DLC") 

answered and asserted cross claims against a11 other codefendants for common-law indemnification 

and contribution. Top Quality and defendant C..:JII Asset Management LLC (hereinafter "C-IIt') also 

answered and asserted cross claims for common-law indemnification and contribution against all 

other codefendarits. Defendant Alpine Gomntons Shopping Center has not appeared in this action. 

By stipulation dated September 26, 2022, the action ,vas discontinued. without ptejudice, with respect 

to all clahrts·against defendants DP 123 LLC.and DP 126 LLC. 

As relevant here, by Decision and Order dated October 17,2023; this Comt grantedthemotion 

of Alpine and DLC for leave to reargue their earlier motion for summary judgment dismissing the 

complaint insofar as asserted against them and., upon reargument, granted their motion (see NYSCEF 

Docket No. 78). This Coui:t found that Alpine and DLC did not own, occupy, contrnl, al' make special 

use of the subject premis.es on the date of the accident a11d, therefore, owed no duty ·of care to the 

plaintiff. In reaching that conclusion; this Court noted, in the Decision and Order, that a snow~ 

plowing service agreement; dated November 15, 2018 (hereinafter ''the service agreement," NYSCEF 

Docket No. l 07), governed Top Qualitts sno.w~plowing services at the premises at the time of the 

accident. The Ci:JUit noted that the servtce l;l,greernerit demonstrated that, at the time of the accident, 

the property '018$ owned• by a i1onpaity, CHI CD06~CD2, .. and managed by a nonparty, J<.eyPoint 

Partners,. LLC (her~inaftei~ ·''KeyPoinf'). 
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By notice of motion dated August 29, 2024, Top Quality and C~III move for summary 

judgment dismissing; the Complaint and all ci"oss clain1s insofar as asserted against them (Motion 

Sequence No. 5). By notice of motion dated August 28, 2024, HJ's moves for summary judgment 

dismissing the complaint and all cross claims insofar as asserted against it (Motion Sequence No. 6). 

Top Quality and C-III contend that C-111 wasmere1y a loan-servicing company for a tniSt that 

owned the subject property and, because C-UI did not ovv'n, occupy, control, o'r make special use of 

the premises, it owed no duty of care fo .the plaintiff. They futiher .contend that Top Quality likewise 

owed no duty of care to the plaintiff because its contractual obligation to provide snow-plo"ving 

service$ does not give rise to tort liability in favor ofa third party, and none ofthe exceptionsto that 

rule apply here. In support of their motion; Top Quality and C~IlLsubmit, inter alia, deposition 

transcripts from the plaintiff (see NYSCEF Docket No. 117), Torn Pinkerous (Top Quality's 

pI'esident) (see NYSCEF Docket No.1 lSt and from an employee of C-Ill at the time of the acciderit, 

Scott B ukhair (.see NY S CEF Docket No; 122}; the service agreement; and an :affinnation frorn Mr. 

Bukhair(see NYSCEF Docket No.123). 

The plaintiffs deposition testimony established the following details of the accident A 

snowstorn1 occu:rted the night befol'e the accident. Around 1:00 p.111., he anived at the B.fs store. 

noticing that the parking lot had been plo:v,red but that the sidewalk in front of the store·s entrance 

remained covered with snow, approximately one and a halfinches 'deep. fk went inside the store for 

about 10 minutes and then realized that he did not have his. membetship card to make a purchase. 

Upon exiting to reh·ieve the card fron1 his vehicle, the plaintiff stepped on ;•fresh" snow on the 

.sidewalk .(se~NYSCEF Doc. No, 11 7, p 47). He felfice beneath the snow, causing his feet to fly up 

and his. shoU:ld¢rs to hit the. grou'np. He. testified that there \yere no sno,v piles on the sidev,ialk and 

thl3,t.the .sidewalk had i1either been saltecl nor shoveled. 

3 
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Tom Pinkerous, the president of Top Quality1 testified thatDLC owned the shopping center 

before the plaintiffs acciderit and had e111ployed Top Qualityfor snow~plowing services. He was not 

familiar.with C-111 and never received payment from it, although he had heard ofKeyPoint, which he. 

understood to be the management company for the shopping center at the time of the accident. He 

testified that Key Point must have been the eri.tity that hired Top Quality to perform snow ren1o\<·a.1 

wol'k. The service agreement was the cmi.ttact·between Top Quality and Key Point for snow rerhoval 

at the shopping center, and it \Vas in effect at the time of the accident. According to Pinkerous, the 

service agreement provides that Top Quality's duty to plow is triggered by a snowfall of one inch or 

more. Pinkerous testified that he would arrive on site before each stonn to pre"-salt Top Quality 

began its snow-removal work at the shoppingcentel' around 1 :00 p.m. on the.day before the accident 

and continued on the date of the accident. On the date of the accident, four Top Quality employees 

,vere performing snow removal workat the shopping center; two of whom were assigned to shovel 

sidewa1ks. According to Pinkefous, by 12:00 p.111. on that day, all sidewalks had been shoveled and 

salted, and everything was dear; JJe confirmed that the sidewalk area in front of BJ's, whe:re the 

plaintiff fell, was within the area Top Quality \Vas. obligated to clear. Pinkerous testified that he did 

not teceive any calls or notices from Key Point regarding snow or ice removal on the day of the 

accident. 

Scott Bilkhair, who worked for C-III asa servicing officer at the time of the accident; testified 

that C-III is a loan-servicing company and had never owned or managed the shopping center. Bukhair 

testified that C-III was rtot a party to.the service agreement because the shopping center was owrted 

by a trt1st at the time of the accident, and C~ III acted solely as the serv1 cet on behalf of that trust. In 

bis affirmatitm1 Bukh~ir fl:.1rther aver~ that C-III oj:,~rates as a.rated spe<::ial' S\;!rvicer of comm¢rcial 

real estate loans on behalf of various trusts. The original. owner of the .shopping center was Al1:Hne, 

which received a 1oan in 2d05, secured by the subject property. In 2006, thatloan ,vas sold and pooled 
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into a CMBS trust, with C-III nained as the special servicer for the trust. In Jaimary 2018, Alpirie 

defaulted on the loan, and the trnst foreclosed on: the subject property on October 30, 2018. At the 

time of the accident, the prope1ty was still owned by the trust and C-111 was still functioning as the 

special servicer. 

Jn oppositfonto Top Quality and c~Jll' s motion, the plaintiff submits an attorney's affirtnation 

and aresponse to Top Quality and C-Tll's statemeiit of material facts. Ji1 the affirmation, the plaintiffs 

counsel contends that there are triable issues of fact as to \VhetherTop Quality exclusively performed 

snow removal and thereby entirely displaced the owner's and the manager's duty to maintain the 

subject premises in a safe condition. Counsel argues that the service agreement suggests that Top 

Quality was responsible for comprehensive snow removal at the shopping center. Counsel argues 

that the C\;idence showing that Top Quality was solely responsible for snow re111oval througho11t the 

shopping center, including the sidewalk ,vhere the plaintiff's accident occurred, supports the 

argument that Top Qualit); displaced the owner's and the manager's duty to maintain the premises 

and thus owed a direct duty of care to the plaintiff Counsel further argues that there are triab 1 e issues 

of fact concerning C-III's control over the premises. 

In partial opposition to Top Quality and C~III's motion, BJ"s takes no positi011 on the branch 

of the motion seeking summary judgmelit dismissing the complaint insofar as asse11ed against them, 

but itatgues that the portion of the motioi1 seeking dismissal ofBJ' s cross claims should be denied. 

Bl' s contends that there retnains a question of fact sufficient to 1naintain its cross claim's for co1nmoh­

law indemnification and contribution against Top Quality. 

lit support of its own 1notkui. for summary j tidgmcnti BJ'$ • cortterids that the evidence. shows 

thatBJ'swas responsible only for the interior of the store arid had no 1;esponsibility for snow or ice 

removal on the sidew~lk area where the plaintiffs accident occufred. Brs therefore arglles thatit 

owed no duty to the plaintiff. BJ's. submits, among other thii1gs, deposition trans~ripts from the 
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plaintiff, Pinkerous, Bukh~it, and BJ's managei', Jorge Cedeno (see NYSCEF Docket No. 105), as 

well as the service agreement and a lease ~greement governing BJ's tenancy at the shopping center. 

;Specifically, Mr. Cedeno testified that he worked at the BJ" s store as a general manager at the time 

of the accident. He did not know who owned or managed the shopping center, but he explained that 

BJ's employees were responsible 011ly for the interior of the store and were notrespo11:sible for srtov-., 

or ice ren'iO\'al on the sideV•ialk where the accident occurred. 

The. plaintiff concedes and does not oppose BJ's motion, .acknowledging that BJ's did not 

have a duty to remove snow and ice from the Iocation of the accident. 

DISCUS:SION 

It is well settled that "[t]he proponent of a summary judgment motion must rnake aptima facie 

showing of entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any 

material issues of fact from the case" (Winegrad v New Ycn·k Unii·. }vied. Ctr., 64 NY2d 851, 853 

[1985]: see Zuckerman v City of New Yqrk. 49 NY2d 557,562 [1980]), "Failure to make such prima 

facie showing reqtdres a deniaLofthe motion, regardless of the sufficiency of the opposing papers" 

(Alvarez v Prospect H oJp., 68 NY2d 3 20, 324 [ 1 9 8 6]; see JVinegrad l' New York Un iv. Af ed. Ctr. , 64 

NY2d·at 853). However, once such a showing has been made, the burden shifts to the party opposing 

the motion to produce evidentiary proof in admissible form demonstrating material questions of fact 

requiring trial (see Gonzalez v 98·1\;JagLeasiri.g Corp., 95 NY2d 124, 129 [2000]; Alvarez vProspect 

"Liability for a dangerous condition on property is generally predicated upon ownership,. . ~ . . 

occuparicy; contl'ol,·or special use of the pfoperty" (Ree'.ves v T-Ve/corne Parking Ltd. .Liab; Co.~ 175 

AD3d 633.., 634 [2d Dept 2019]; see Ro,lriguez v Proplirk Exec. Mgt. -Co., LL(:; 207 AD3d 584, 585 

[2d D.ept 2022];. C ancian i. v Siop & Shop Supermarket Co., LL C, . 2 0 3 AD 3 d 1 011, 1 013 [2d Dept 

2022]). "In the absenc.e of mvnership, occupancy, -contrpi, or speci::1\use; a pruty generally cannot be 

6 
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held liable for injmies caused by the dangerous , .. condition ofihe property" (Reeves v Welcome 
. . 

Parking Ltd, Liab, Co., 175 AD3d at 634}. Furthermore, "[a] limited contractual undertaking to 

provide snow removal services generally does t1ot render the contractor liablein tort for the personal 

injtiries of third parties" (Laronga v A tlas-S1!ffolk Co,.p., 164 ADJ d 893, 895 [2d Dept 2018]; see 

},,fartins v Stickle, 227 AD3d 798, 800 [2d Dept 2024]; Sw1tos 11 Dedni'O Setvs .. Inc, 104 AD3d 933_. 

933 [2d Dept·2013]). Nevertheless, ·a snowtemdval.contractor "niay assume a duty of care; and thus 

be liable in tort to third parties, (1) \Vhere the conttactit1g party, in failing to exercise reasonable care 

in the performance of his duties, launches a force or instrument of ham1; (2) where the plaintiff 

detrimentally relies on the continued perfommnce of the contracting pc1rty's duties and (3) where the 

contracting pmiy has entirely displaced the other party's duty to maintain the premises safely'' 

(Martins v Stickle:, 227 AD3dat 800 [internal quotatiortrnarks and brackets omitted]: see Espinal v 

MelviUe Snow Coiitrs., 98 NY2d 136, 140 [2002]; Nesbitt v Advanced Serv: Solution,~, 224 AD3d 

84 l, 842 [2d Dept 2024]). "Where the pleadi11gs do not allege facts that \Vould establish the 

applicability of any ofthe Espinal exceptions, a defendantis not required to affirmatively demonstrate 

that the exceptions qo not apply in order to E!stc1blish its prima facie entitlement to judgment as a 

mc1tter ofiaw" (Nesbitl v AdvancedServ, Solwions. 224 AD3d at 842.-843; see Forbes v Equity One 

Northeastiortjolio, Inc:, 212 AD3d 780; 781-782 [2d Dept 2023]; Laronga v Atias~S1![folk Corp., 

164 AD3d at896). 

Here, Top Quality has demoilstrated its prima facie entitlement to judgment as a matter oflaw 

dismissing the complaint insofar as· asserted against it by corning fof\vard with proof that the plaintiff 

\\'Eis 110.t a patty to its snow removai ccin tract,. i.e., the setvice agreenJent, and that it thus owed no dut>i 

ofc~re to the plaintiff (see-Forbes i; EqtlityOne Northeast Por(/oiio, Inc., 212 AD3d at 782;Larongc.i 

l•Atla~'.~Sujfolk.CqrjJ., 164 .AD3q ~t .895-896; Diaz v Pol'tAuth of NY d'i. NJ; 120.AD3d 611,612 [2d 

,Pept 2014]). AlthoL1gh. it, in fact, did so 1 Top.Quality was not nNuired to affirmatively qemonstrate 

7 
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thanhe three Espinal exceptions did not apply as prut of its ptima facie showing, since the plaintiff 

failed to allege facts ii1 his pleadings that would establish the possible applicability of any ofthe 

exceptions (.~ee Forbes v Equify 01Je Northeast Por(folio, Inc., 212AD3d at 782_: Sarnpaiolopes i· 

Lopes, 172 AD]d 1128, 1130 [2d Dept 20l9J; Hiu v City of New York, 145 AD3d 759, 760 [2d Dept 

2016]). 

In opposition to Top Quality's prirna facie shov,;ing, the plaintiff failed to I'aise a triable issue 

of fa.ct as to whether the service agreement constituted the typei of comprehensive and exclusive 

agreement that entirely displaced the owner'sand the manager's duty to maintain the premises safely, 

such that Top Quality assumed a duty to the plaintiff (see Vogle v /1/orth Country Prop, Mgl.; LLC, 

170 AD3d 1491, 1493-1494 [3rd Dept 20l9]; Waters v Ciminelli Dev. Co., Inc., 147 AD3d 1396, 

1396-1397 [4th Dept2017]; Postel" v Herbert Slepoy Corp;; 76 AD3d 210, 2l4 [2d Dept 2010]: 

Lehman vNorth GreenwichLaiul\wiping, LLC,65 AD3d 1291, 1292-1293 [2d Dept 2009], afjd 16 

NY3d 7 4 7 [2011 ]), Although the service agreement-entered into between Key Poi11t, as agent for 

the property mvner, and Top Quality-placed upon Top Quality the obligation for clearing snowand 

ice throughout the shopping center, the service agreement preserved Key Point's control and oversight 

over the snow removal operations contracted to Top Quality. For instance, the seniice agreement 

reserved Key Point's right to approve Top Quality's personnel. It also require,d Jop Quality to consult 

with; advise, and cooperate with KeyPoint regc1rding its snow~plowing services, and to notify' 

KeyPbint of any personal injury br property damage relating tb Top Quality's services. 1be service 

agreement. further required Top Quality to ensure that its employees, subcontractors, and agents 

conducted their activities at the pi'operty in accordance v;,ith KeyPoint' s rules and regulations; and 

provided that,. at Key Point's option, Top Qua! i ty' s emplo)'e:es and subcontractors would be subj ett to 

Key Poinf s adrninistrati ve supervisi011in their worl<. at the property. The agreem:ent al so required Top 

Quality-.and its subcontractors_. employees, agents, arid t(!present~frves-tq provide Key Point \vfrh 

s: 
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Material Safety Data Sheets for all chetnicals ai1d substances proposed for use at the propc1ty; subject 

to KeyPoint's approval. The contract further stipulated that Snow must be stored ih designated ateas•, 

with KeyPoittt having the authority to direct Top Quality to remove snow to an off;:.site location; and 

that no snow removal or piling was to occur atthe property withoutKeyPoinfs authorization. Lastly, 

the service agreement appears to limit Top Qmi.lity's snow removal obligation to sni.)w accumulations 
. . 

of one inch or more (seeBomekh v Valley lv'Ml. Bank, 151 AD3d 783, 786 [2d Dept 201 7]; Hei1riquez 

v ln:serra Supermarkets, 1nc. 1 89 AD3d 899, 901-902 [2d Dept 2011]; LaitimorevFirstAfineolaCo., 

60 AD3d 639; 642 [2d Dept 2009]; Liharello v Colin Serv. Sys., Inc,, 31 AD.3d 396,397 [2d Dept 

2006]). Accordingly, the branch of Top QuaJity' s motion seeking sm11ma1y judgment dismissing the 

complaint insofar as asserted against it is granted. 

With respect to C-IU, it established prima facie that it did not O\Vn, manage, controL occupy, 

or make sped al use of the subject premises at the time of the plaintiffs accident and thus owed no 

duty of cai'e to the plaintiff by offering proof that it merely served as the servicer for the trustthat 

o,VI1ed the proptrty atthe time of the accidenL(see Orellana v Cannon, 227 AD3d 1013, 1013 [2d 

Dept 2024]; Engelman v CountyofSuffolk, 214 AD3d 769, 770 [2dDept 2023]), 1n opposition, the 

plaintiff's speculation about C:-III's control over the property was .insufficient to rnise a triable issµe 

of fact (~:ee Bockstruck v Town of Islip, 219 AD3d 439, 442 [2d Dept 2023]; .!avid. v Sclaf,nore 

Constr., 117 ADJd 907, 908 [2d Dept 20141). Therefore, the branch C-UI's motion seeking stumnary 

judgment dismissingthe complaint insofar as asserted agairist it is granted. 

The motiori. of BJ1s for summary judgment dismissing the complaint insofar as assei1:ed 

againstit is also granted. As the plaintiff properly concedes,. BJ's established prima.facie that itwas 
,·. 

not i'esponsi ble for inaintaihing the sidev.ralk atea where the accident .occurred or for perfornting snow 

and ice removal in that 11rea, and thus owed no duty of care to the platntiff (see Canciaiii v Stop & . . . . . 

Shop Supermark~t Co., LLC, 203 AD3d at 1013-1014; Gzfzmanv JaniaicaJlcx~p: Med. Ck.: 163 

9 
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AD3d 636, 637 [2d Dept20J8]). Because the plaintiffhas i10 viable claims against BJ's, the cross 

claims of BJ's asserted against Top Quality and c .. nJ rhust also be dismissed. 

Based upon the foregoing, it is 

ORDERED that the motion of defendants Top Quality Sealco<J.t, Inc. and C-UI Asset 

Management LLC (Seq. #5) for summary jucigment dismissing the complaint and all cross claims 
. ' 

insofar as asserted against them is granted; and it is further 

ORDERED that the motion of.defendants BJ's Wholesale Club, Inc. and BJ's \,\lholesakClµb 

Holdings, Inc. {Seq .. #6) for summary judgment dismissing the compla:intand all cross claims insofar 

as asserted against them is granted. 

The foregoing constitutes the Decision and Order of the Court. 

Dated: February 1 b, 2025 
Poughkeepsie, New York 

To: Counsel ofrecord via NYSCEF 

ard T. McLotighlin. AJSC 
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