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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF DUTCHESS 

RICHARD MONTALDO, 

Petitionet 

- against-

MORGAN STANLEY SMitl-l BARNEY, LLC; 
MORGAN STANLEY SMITH BARNEY 
FINANCING, LLC, 

Respondents, 

MCLOUGHLIN, J ., Acting Supreme Court Justice 

DECISION & ORDER 

Index No.: 2025-80002 

The Court read and considered the tbllowing papers in deterni.ining this petition to vacate an 

arbitratiqn awmd and the respondents' crnss~petition to confirm the arbitration award: 

Notice of Petitiori ... , .......................................... , 
Verified Petition ................... , ...................... .. 
Exhibits (A - C) ............................ , .............. .. 

Notice of Cross-Petition ...................................... . 
Verified Answer to Petition ........... , ............ , .... , . 
Affidavit of Christine Kendrick ....................... , .. . 
Exhibits(A- P) ...... .......... ''.' ......................... . 
Mert1orandum of Law .... , ................. , .. , ..... ,; .... . 

Papers Numbered 
l 
2 
3~5 
6 
7 
8 
9-24 
25 

Petitioner commenced this special proceeding With the filing of a verified petition on July 25, 

2024. The petition seeks an order pursuant to CPLR Article 75 vacating an arbitration award, dated 

June 7, 2024, rendered in an arbitration before the Financial fadustty Regulatory Authority 

("FINRA-")·in a matter entitledA1orgcmStanley Stnilh BaNwy LLC C1ncllvforgan Sta;1leySn1ith Bar·ney 

Financing LLC v. Richard Frank lvfontaldo, .fr.; FINRA Ca~e N ~nnber 24~00544 ("the Award''). Bi• 

notice of cross~petition dated October 2, 2024, respondents s.eek a11 order: (1) denying the petition; 

(2) co rtfirming the. A ward; (3} directing judgment . be entered ~~ainst peti tion~r in the flmciunt of 
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$289 ;454.43; ( 4) awarding interest at the statutory rate of2%per annum from the date of the judgment 

untilpayment; (5) a warding costs and disbursements; and ( 6) such other and further rcli ef as the Cmirt 

deems just and proper. 

BACK.GROUND 

Petitioner is a former employee of respondent Morgan Stanley Smith Barney LLC (''MSSB"). 

a secmities brnkel'~dealer and meinber of FINRA (see Kendrick Aff, ~f~ 2, 4). Throughout his 

employment with MSSB, petitioner was a registered person with:FJNRA under the name Richard 

Frank Montaldo, Jr. (id. at~4). 

On or aboutApril 21, 2017, petitioner sigi1ed a promissory note for a loan he received from 

Morgan Stanley Smith Barney FA Notes. !·foldings LLC(see Kendrick Aff, Ex. A). The note contains 

a clause requiring that any controversy or claim concerning the note be submitted to arbitration in 

accordance with the rules ofFINRA and thatjudgn1entuponthe award entered by theatbiu-ator could 

be entered in any court having jurisdiction (id.). 

Petitioner's employment with MSSB terminated on or :about November 21, 2023 (see 

Kendrick Aff; P). Pursuant to the terms of the note, the unpaid balance of the note became 
. . . 

immediately due and payable (id.). Aftet petitioner failed to pay. the balance due on the note, the 

parties proceeded to arbitration ofthe dispute before FINRA (id). · 

On March 1 L 2024, MSSB filed.its Statement of Claim with FINRA (see Kendrick Aff, Ex. 

B), Petitioner did not stibmit m1 answer to the Statement of Claim (id., Ex. b). On May 2, 2024, 

FINRA sent a letter tn the parties in which it advised that, because petitioner had not submitted an 

answer; the case would bt: decided based on thepleadings and other materials submitted by the parties, 

pursuant to FINRA Rule13807 (id.). That same date, FINRA sent the parties a lcttettegardihg the 

selection of arbitrators (id, at Ex. E). The parties were provided with a list often potential arbittatorS 
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and each arbitrator's Disclosute Report; which includes the arbitrator's backgrottrtd and prinr 

arbitration awards (id.). This letter also advised that parties could strike the names of tip to four 

arbitrators to whom they objected and rank the others in order of preference (id.), It further wanted' 

that: "If we have not received your lists on orbefore [May 22, 2024], you will be. deemed to have 

accepted all arbi ttators on the lists,. (id. ) . 

One of the potential atbitratots was Elizabeth Gilbert. Her disclosure report contai11ed a 

sumn1ary of her education and experience, as well as all FINRA av-mrdsirt. which she served as an 

arbitrator (id.). Among the arbitration awards listed were two cases where Morgan Stanley was a 

party and where hearings were held and testimony was given (icl). Arbitrator Gilbert also listed a 

previolls arbitration av.,rard in a matter in which petitioner \Va.s a party: Oppenheimer & Co., Inc. v. 

Richm'd Frank Nfo11taldo, FIN RA Case Number 17-03078 (id.). Petitionet did i1ot file an answer in 

the Oppenhefo1er arbitratio11 and the award was decided on papers without a heating and/or testim011y 

(see Kendrick Aff, Ex. H). 

On May 23, 20241 FINRA sent a letter to the parties advising that Elizabeth Gilbert was 

appointed as the arbitrator and that the case would be determined on the documentary evidence 

submitted by the parties (see Kendrick Aff, Ex. I). Petitioner did not object to the selection of 

Elizabeth Gilbert as arbitrator. On May 28, 2024, FINRA served an·Oath of Arbitrator and Disclosure 

Checklist for Arbitratot Gilbert on the parties (see Kendrick Aff, Ex. K). Petitioner did not object to 

the Oath of Arbitrator or Disclosure Checklist. ln the section of the Oath for "Personal I)iscfosures,'· 

question pumber 2 asked: ··Have you had ai1y professional, social~ or other relationships or 

jnteractions with any of tµe parties or their en'lployers in the arbitration 'r; Arbitrator Gilbert answered 

in the affirmative; noting. that "l served as an arbitrator on cases in. Which Morgan Stariley Sinith 

Bamey LLC was a party" (id). In .the se9tion, oftbe Oath for "Disclosures About the Parties in the 
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Case," question number4 asked: "Have you beenittvolved·in a proceeding in which any of the named 

parties gave testimony?'' Arbitrator Gilbert answered in the affirmative, stating that ;,I served as an 

arbitrator on cases in which Morgan Stanley Smith Barney LLC w<1.s a party" (id). 

On or about June 7, 2024, Arbitrator Gilbe1t issued an av..1ard in favor of respondents,· and 

against petitioner, illthe attrnunt of $289;454.43, including interest, attorneys' fees, and costs (see 

Kendrick Aff, Ex. M). 

Petitioner now moves to vacate the Award pursuant to CPLR §7 51 l [b] [1]. His sole basis foi­

'Vacatur is the alleged partiality of Arbitrator Gilbe1t, Respondents oppose the requested relief and 

ci'oss-petitio11 for confirmation of the Award. Respondents contend that: (I) petitioner has not met his 

burden of demonstrating partiality of the arhitratot; (2) Arbitratot Gilbert's disclosure reports 

contained all required information about prior arbitration awards; and (3) even if petitioner had an 

arguable claim of paitiali ty i he \Vai ved any such claim by failing to raise it on multiple oppmiunities 

prior to issuance.of the Award, 

DISCUSSION 

"[.T]udicial te\1iew of arbitration awards is exti-emely limited" (Wien & A1alkin LLP v. 

Helmsley-Spear, Inc., 6 NYJd 4 71., 479 [20061). "An award rendered after an arbitration conducted 

pursuant to the tern1s of a coritract may 'ohly b·e vacated upon one uf the grounds set forth in CPLR 

7511" (Mattei'. of Piller'-', Eisner, 173 AD3d 1035, 1036 [2d Dept.2019] [citation omitted]). Insofar 

asis relevant to this case, CPLR 751 l[b] [lJ[ii] provides that an arbitration award ''shall be vacated 

on the application of a party v.,iho either participated in the arbitration or was setved with a notice of 

intention to arbitrateif the comi finds thatthe rights of that pmty were prejudiced by ... partiality of 

an arbitrator appointed as a neutral, . .'' (_see A&L VilldgeAiai•ket, b1i:. v. 3./.4 Village: Inc., 140 AD3d 

804, 805 [2d bept. 2016]; A1atter ofAtlantic Purchasing, Inc. v. ,4irpbrt Properties II, LLC1 77 AD3d 
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·824, 825 .[2d Dept, 2010], quoting CPLR §751 l[bj[lJ[i], [ii]). ;~A paity seeking -to ovem•rn an 

arbj trati on a ward on one or more gro_unds sfateq in CPLR 7-511 [b J [. l] bears a heavy bt\rdcn; and must 

establish a ground for vaca:tur by clear anci convincing evidence" (Matter of CEO Business Brokers; 

.Inc. 11; 143"1 Utica Avenue Corp.~- .t."87 AD3d- i 185: 1 °1.86 [2d Oept. 202_0] [citation otnhted]). 

Petitioner bas failed to meet his heavy burden of"establishii;ig that his rights 'V)-:ere prejm;liced 

by any partiality of Arbitrator Gilbert. Contrary to petitioner's• contention, Arbitrator Gilbe1t"s 

d1sclosures were ::i,ccurate · .µi:d complied with FINRA rules. Arbifrator Giibert disclosed het prior" 

· in.volvernent in the Oppenhe._imer arbitratio.1:i., in which petitioner was. a _party, in._ the D_ i sclo sure Report 

first provided to the parties during the arbitrator selection process (see, Kendr~ck Afl Ex, E). 

Furthermore, Arb.ittator · G.ilberf·s responses to questions -posed' in the Oath of _Arbitratpr and 

Disclosure Ch~cklist were·. also accurate-. As to question number'. 2 .1n the ''Personal Discla._sures" 

section ("Have·'/OU had any profe$siona.l, social. or other relationships or interactions with any of the 

parties , ... ;,), the. failure of Arbhratot Gilbert to i~etitify .a,1ty pdot interaction with petitioner· is a 

reasonable and qomplete response given that petitioner did IJot subtnit an iui.s_wer and there ,vas no 

hcai'ing or testin1ony on the Oppenheimer matter_. Petitioner ha,s not identified aiiy other past 

interaction that Arbitrator. Gilbe1t fa:1led to disclose::; For th~se .same reasons_, Arbitrator Oil_berfs 

respcmse. to questio11 number 4- in the "Disclosure.!;) About .the P~ies ip tht: Case'" section was 

appropriate and in compliance with FINRA rules. 

Even if there was-.a-question about whethel" :Arbitrator (iiibert• s disclosures were._cp_mplete _and 

accurate; petitio1.iet has not prmien.; by cleat .attd convincing evidence, that -ArbHrato_r Gil be.rt 

exercised partiality tov,/ards MSSB (cfr against him) in her determination .of the claim (see A&L 

Village lvfqrfcet, 140 A.03d at s·o6 ["In_.any even,t, the sellei failed tcYestablish. that theprior arbitration 

had. any effe;ct upon_ the arbitratol''-s. abjlity to be neutral it1 the ii1stant inatter']). "[T]here is no 
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evidence to demonstrate, or even suggest, that the [ Oppenhimer] arbitration had any effect upon the 

arbitrator1 s ability to be neutral in the instantm.atter" (A4atter c~f Atlantic Purchasing, Inc., 77AD3d 

at 825~826). 

Moreover, to the extentthat petitioner had a viable claim ofarbitratorpartiality,.he. waivedhis 

objection by failing to raise it, despite several ·opport\.mities, prior to Atbitrator Gilbert's issuance of 

the Award (kfatter of Atlantic Purchasing, Inc., 77 AD3d at 825: see also }.;filler Tabak & Co., LLC 

v. Coppeclge, 166AD3d 432,432 [lstDept. 2018]; A&L Villqge lvfarket, 140 AD3d at 806; Matter 

(~(Raitport v. Salomon Smith Barney, Inc., 5 7 AD3d 904, 906 [2d Dept. 2008]}. Petitioner was av.fare 

in early May, 2024, that Arbitrator Gilbe1t was on the listofpotential arbitrators provided by FINRA 

and, despite disclosure of the Oppenheimer arbitration, petitioner raised no objection. Petitioner also 

failed to object to the designation of Ms. Gilbert as the arbitrator o:n May 23, 2024, or to her Oath of 

Arbitrator and Disclosure Checklist, sent ori. May 28, -2024, to which he now belatedly objects. 

Based upon the foregoing, the petition to vacate the A,,vard is denied, 

Upon denial of a motion to vacate or modify an arbitration award. the court "shall confirm the 

av,rard'' (CPLR §7511 [e]). Once an award is confirmed, judgment ''shall be entered'' (CPLR 

§ 7514[ a]}. Accordingly, the tespondents' cross-petition is granted .. To the extent res po nden ts seek an 

award of attorneys' fees related to the petitioi1 and cross-petition:, they must submita separate fee 

applicatidn; in writing and on 110tice to the petitioner, prior to submission of a proposed judgment 

Based upon the foregoi11g, · it is heteby 

ORDERED thatth.e application of petitioner Richard Montaldo for an order pursuanttoCPLR 

§ 7 51.1 vacating the ai·bi tration award; dated J m)e 7, 2024, rendered in an. at;bi trati on in a niatter .enti tied 

A1organ Sianley S1nlth Barney iLC andAlorgan Stanley S,jzfth Barney Finahc:ing LLC'. v. Rid1ard 

Frank Montaldo, Jr., FINRA Case Nµmber 24-00544, is denied in its e11tfrety; and it is further 
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ORDERED that the cross""petition of respondents Morgan Stanley Smith Bamey LLC and 

Morgan Stanley'SmithBarney FinancingLLC is granted; and it is further 

ORDERED that the arbitration wNard, dated June 7, 2024, rendered in an arbitration iti. a 

matter entitled ]vforgan Stanley SmithBarney LLC and Aforgcm Stcmley SmithBatney Fi11ancingLLC 

v. Richai·d Fhmk Afontaldo; Jr., FlNRA CaseNumber 24-00544, is cdnfitmed; and it is further 

ORDERED that respondents shall submita proposedjudg01e1it, consistent-with this Decision 

& Order, on notice to the petitioner, within sixty (60) days. 

The foregoing constitutes the Decision and Order of the Court. 

Dated: February 10, 2025. 
Poughkeepsie, New York 

To: Attorney(s) of Record via NYSCEF 

RichardMontaldo 
1459 Route 9D 
Wappingers Falls, New York 12590 

ard T McLaughlin, AJSC 
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