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SUPREME COURT - STATE OF NEW YORK

Present:
Hon. Catherine Rigzo
Acting Justice of the Supreme Court
' X

DANIEL NASTA AND KATHLEEN NASTA, TRIALJAASN, PART 43
NASSAU COUNTY
Plaintifls,
INDEX NQL 6111712828
~againsi~
MOTION SUBMISKION
DATE: 11/19/2824
STELIOS KOUTSOUMBELIS, MLD,, STEPHEN ONESTI,
MDD, DAVID LL MB, MICHAEL B. SCHNEIDER, MOTHION SEQUENCE
MEGAN L BROWER, D.C,, SOUTH NASSAU NOS.: 605, 806, 007, 088
COMMUNITIES HOSPITAL DVB/A MOUNT 609, 010
SINAY SOUTH NASSAU, THE CENTRAL ORTHOPEDIC
GROUP, LLP, NEUROQLOGICAL SURGERY, P.C,,
RADIOLOGICAL ASSOCIATES OF LONG
ISLAND P.C., AND SOUTH NASSAU RADIOLOGY, P.C.,

Defendants,
X

The following e-filed documents for Motion Sequence 0035, 006, 007, 008, 009 and 010
tisted by NYSCEF and attachments and exhibits thereto have been read on this motion:

Motion Sequence (05

Affidavits/Affirmations in Opposition...oo.ooi. X
Memorandum of Law m Opposition.........ooo X

Reply Affidavit AfTirmation. oo s NAA

Motion Sequence 006

Notice of Motion and Affidavits/Affinunations. ... _XN
Affidavits/ Affirmations in Oppostiion..........co... X
Memorandum of Law in Opposition. ..o 2%

Reply Affidavit/Affivmation oo X
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Motion Sequence 007

Notice of Motion and Affidavits/Affirmations. ...
Affidavits/ Affirmations in Opposition.......o ...
Pv‘semeranwn*g of Law i Opposition..........oooe
eply AffidavitVAffirmation . coovioonn.

Motion Sequence 008

Noticc Q f \/Eotim and Afﬁdav"ts/ l\fﬁmlations. e

Motion Sequence 009

Notice of Motion and Affidavits/Affirmations. ...
Affidavits/Affirmations in Opposition
Reply Affidavit/Affiomation. o,

Motion Sequence 010

RECELVED NYSCEF: 02/03/2025

MNotice of Motion and Affidavits/Affirmations....... X
Aftidavits/Affirmations in Opposition.......ccn N/A
Reply Affidavit/ Affirmation.....coccivciiiccirenees N/A
Background
The plaintiffs initiated this action sounding in medical malpractice, iack of informed

consent, and loss of serviges.
a lumbar laminectomy and fusum surgery on September
defendants Stephen Onesti, MD (“Dr. Onesti”) and
Koutsoumbelis™) at defendant
Nasta alleges that the two screws that were intended to be

The plaintiffs allege that plaintiff Daniel N

Maum Sinai South Nassau’s (“Mount Sina

{asta ("Nasta™y underwent
25, 2019, which was performed by
Stelios km“soumochs, MDD (*Dr.
17} hospital facility.

placed in Nasta’s 1.4 and L5 pedicles

were neghigently placed and breached Nasta’s spinal canal causing an impingement upon the nerve

roots resulting

g in numbness and pain Nasta's
result,

wderwent two revision surgeries.

left leg that
Nasta ur

MOTION SEQUENCES 00

progressed to a ieft drop fool. As a

5 and 006

Dr. Onesti and defendant Neurclogical Surgery PC
thers summary judgment and dismissing Nasta’s complaint

enter judgment accordingly (Motion Sequence 003). Nasta opposes the motion,

submitted.
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Dr. Koutsoumbelis and defendant The Central Orthopedic Group, LLP move this Court for
an arder granting them summary judgment pursuant to CPLR §3212 (Motion Sequence 006).  The
plaintiff opposes the motion.  Dr. Koutsoumbelis submits a reply.

The moving defendants submit the affidavit of a Board Certified Neurological Surgic
expert. The moving defendants’ neurological surgical expert states that he reviewed Nasia's
medical records inclhuding Nasta’s admission to the hospital, surgical records, radiologic imaging,
intrg-operative neuro-monitoring reports, prior and subsequent ireating providers, the Bills of
Particulars, and the deposition testimony of the parties

The moving defendants’ neurui@g;ca} surgical expert opines that the moving defendants
utilized appropriate methods to minimize the screw malposition including neurophysiological
monitoring and intraoperative fluoroscopy, neither one of which was outside the range of normal
and was performed using both AP and lateral views. Specifically, the moving defendants’
neurclogical surgical expert states that there were no complications during surgery as confirmed
by the operative report, which provides that pedicle screw holes of 40 mm in depth were created
to accept the 6.5 x 45-mm screws.  These sizes and depths are within the standard of care and
entirely appropriate. The hardware inserted was pmpcr and there was no apparent evidence at the
time of surgery, either neurophysiclogically or via fluoroscopy, that the L4-1L5 screws were
misplaced to any significant degree.  Additional safeguards employed by the moving defendants
included stimulation of the pedicle screws, which revealed that there were no alerts and all findings
were normal during the procedure.  The moving defendants’ neurological surgical expert opines
that the moving defendants used all reasonable safeguards available to avoid misalignment or any
intraoperative complications considering Lhu normal intracperative fluoroscopy, the normal
neuromonitoring readings, and no signs of any dural leak and, as so, the technical aspects of
Nasta's lumbar laminectomy with hardware implantation were performed entirely within the
standard of care.

The moving defendants’ neurological surgical expert states that the care provided by the
moving defendants post operatively was also within the standard of care since Nasta did not exhibit
any symptoms of a foot drop while he was at Mount Sinai after the surgery and that the removal
of the left 1.4 and LS pedicle screws during the revision surgery was appropriate.  In particular,
Nasta was walking at least 200 feet, moving around on an independent basis, and, on multiple
occasions, denied any numbness and tingling in his lower extremities. Nasta’s chief complaint
was of lower back pain, which is an “extremely conumon complaint” and is not indicative of post-
operative complications. Nasta exhibited intact sensation and motor strength in his lower
extreruities and no symptoms of a foot drop when he was discharged from Mount Sinai.  Rather
Nasta began to experience these symptoms after his discharge when he presented to Mount Sinai’s
mergency Department

Moreover, the moving defendants’ neurological surgical expert opines that Nasta signed
consent form indicating that he had been provided with the necessary information regarding the
lumbar laminectomy including possible risks, side effects, complications and alternatives
associated with the surgery. Dr. Onsetsi testified that it is his custom and practice to discuss all

(98}
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risks of surgery with Masta including weakness and the need to have additional surgerv for
hardware malfunction.  The moving ds;.tundams' neurological surgical expert states that despite
being made aware of the risks. Nasta gave consent (o proceed with sargen

Based on the foregoing, the moving defendants’ neurnlogical surgical expert concluded
within g reasongble degree of medical certainty that the moving defendants performed the
faminectomy and fosion pmpcrixk and the appropriste safeguards were taken o mumimize
complications and, a5 50, the moving defendants did not deviate from the standard of care.

Nasta, in opposition, submils gn affidavit by a doctor, who is hogrd ceriified in
neurosurgery.  Nasta's neurological surgical expert reviewed copies of the surmons and verified
complaint, the verified bill of particnlars, supplemental verified bill of particulars as 1o the moving
defendants ;nd Mount Sinai, the parties’ deposition {ranscripts, and Nasta’s medical records.
Nasta's neurologicul surgical expert claims that the breaches of Nasta's spinal canal occurred
during i“ne surgery and were not the result of the hardware shifting as pedicle screws do “not
spontanecusly shift over a matier of five days, and there is no indication deviated screw tracks or
that Nasta sustained a fall trauma that would cause the hardware to shift.  In addm«m the fact that
twe pedicle screws breached the spinal canal on the left side at different lovels establishes that the
trajectories of those screws deviated from acceptable ranges of insertion.  Nasta's neurclogical
surgical expert opines that when the pedicle screws began to "ﬁ‘*)ii}g'c‘ on Nasta's nerve roots, it
damaged the nerves and manifested in nurnbness and radiating pain that progressed to a left drop
e

Nasta's veurological surgical expert further opines that the moving defendants failed to
property and timely recognize the onset of Nasta’s new complainis of ma nimc s and radiagting pan
wn the left leg after the surgery were signs and symptoms of the lefi-sided canal breaches that
oceurred during the surgery, witich cause d a delay intervention and wanagement of the breaches.
The standard of care requived the moving defendants to, among other ‘i:’iii‘s&a order imaging studies
such as U1 or MRI scans, of Nasta’s lumbar spine to verify the positioning of the pedicle screws
and te rule out a breach prior to Nasta's discharge. In addition, ,\w;a s neurological surgica
expert states that a drop foot mm}a not necessanily be the first or only symptom of & pedicle screw
breach gnd, as so, Nastg's drop foot occurring after his discharge does not obviate the moving
defendants failure 1o investigate thc pain and numbness he was experiencing prior to discharge.
Nasta's neurclogical surgical expert concludes that within a reasonable degree of medical certainty
that the moving defendants dcw ted from good and accepted praciice ‘m causing the pedicle
scraws to breach Nasta's spinal ce mi during surgery, by failing to recognize and act upon the signs
and symptoms of the spinal breach that Nasta was wpe“nme p()q?*ope“ativeiv The plamnit’s
expert further coneludes that (}‘LSL dcmr ures were a substantial factor in the development and
worsening of Nasta’s injures and deprived him of & better outcome.

oy

The court’s function on this motion for mmman judgment s issue finding rather thay fssue
determunation.  {(Silman v Owentieth Centiry Fox Film Corp., 165 NYS2d 4983 Since
sununary judgment is a drastic remedy, it shoul 1d not be g &mniad \\hue 1hgrc is any doubt as o the
existence of a triable issue.  (Romba Extruders v. Ceppos, 413 Zd 141y Thus, when the

4
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existence of an 1ssue of fact 18 even arguable or debatable, summary judgment should be denied.
{(Stone v. Goodson, 200 NYSZd 627, The role of the court is to detenmine if bonafide issues of
fact exists, and not to resolve issues of credibility. (Gaither v. Saga Corp., 203 AD2d 239; Black
v Chittenden, 69 WY 2d 663),

Summary judgment is not appropriate in a medical malpractice action where the parties
adduce omh'“‘mg medical expert epines as such credibility issues can only be resolved by a jary.
{(Roca v. Perel, 3T AD3d 757}, The sobmission by the parties of conﬁmimg medical opinions
necessarily presents an issue of fact requiring the denial of the motion.  (Vidi v. Franddin General
Hnmizaf 190 ADZA 790; Zinumer v. Phelps Memoricd Hospital, 140 A2 436}, The existence
of conflicting expert opintons in a medical malpractice action creates a triable issue of fact
('1"‘?»"1:’!5[@*'zqusesz v. Brookhaven Mem. ‘fmg) Med Cir., 28 AD3d 338

fn determining whether a plaintift had made out a prima focie case thereby precluding
judgment to the defendant as a walter of law, plaintiff’s evidence must be accepted as true and
plainitit 1s entitled to the benefit of every favorable inference which can be reasonably drawn from
the evidence. (Corving v, Mt Plegsant Central School Districr, 305 AD2d 364, Mosheyev v
Pilevskp, 283 AD2d 469 Ahseizer v, Kramer, 265 AD2d 356; and Hughes v. New York _xfo\s;,’,:fz}‘ezrf -
Cornell Medical Center, 195 AD2d 442}, In the context of a medical malpractice gction, it has
been held that all reasonable inferences are drawn from the alleged departures from acceptable
medical practice and the injury from the affirmation of Nasta's expert.  {Wallenguest, supra; Buez
v. Lockridge, 259 AD2d 573}

Here, the moving defendants made a primg focie showing of entitlement to summary
judgment. Howoever, Nasta, in opposition, has raised a triable issue of fact to warrart dental of
this summary jndgment motion with regarding to Nasta’s claims sounding in medical malpractice.
The opinions set forth by Nasta’s neurological surgical expert directly conflict with the opinions
set forth by the moving defendants™ expert.  The moving defendants” expert provides that they
used all reasonable safeguards available to avoid misalignment or any intraoperative complications
during the surgery counsidering the normal intraoperative fhuoroscepy, the normal neuwromeonitoring
readings, cm& there were no signs of any dural leak and, as so, the lumbar laminectomy with
hardware buplantation was performed entirely within the staz‘daro‘ of care.  Additionally, Nasta's
neurelogic i surgical expert found that Nasta exhibited intact sensation and motor strength in his
lower extremities and no symptoms of a foot drop when he was ‘a;sch(trg,ad from Mount Sinat and
only began to experience these symptoms after his discharge. However, Nasta's neurological
surgical expert provides that the breaches of Nasta’s spinal canal occurr“d during the suwery and

were not the z‘f:'»:‘zit of the hardware shifting as pedzck screws do Unot spontaneousty shift over a
maiter of five days. Nasta's newrological surgical expert also m\md that there was no indication

of deviated serew t mks to support the allegations tha HiA hardware shifted.  As to post-operative
care. Nasta's n»:umh)gg al surgieal expert found that he exhzbz*{e;ﬁ new nunbness and pain before
discharge and further imaging studies such as CT or MRI scans of Nasta's Aumbs‘- sp ine (o veri ify

the positioning of the pedicle screws and to rule out a breach should have been performed.

(¥ 43
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With respect to Nasta's claim of lack of informed consent, the moving defendants have not
established prima focie entitlement to summary judgraent.  As argued by the plaintiffs in
opposition, The moving defendants™ neurclogical surgical expert’s onhc‘d that Nasta signed a
consent form and Dr. Onesti testified that 1t is his custom and practice to discuss all risks of sargery
and did so with Nasta.  Howoever, The moving defendants’ neurological surgical expert not
address how the subject informed consent forms complied with the prevailing standards or whether
a reasonably prudent person in Nasta’s position would not have declined to undergo surgery if
fally informed. As such, a finding of summary judgment in favor of the moving defendants is not
warranted under these circumstances.

The Court has considered the remaining contentions of the parties and finds that they do
not require discussion or alter the determination herein and, as so, any relief not specificaily

addressed 18 dented,

MOTION SEQUENCE 007

Defendants Mount Sinai moves this Court for an order granting them summary judgment
and dismissing the Vertfied Complaint pursuant to CPLR §3212. Nasta opposes the motion.
Moant Sinat submils g reply.

At the outset, Mount Sinal relies on the expert opinions of The moving defendanty’
neurclogical surgical w{mrf submitted in support of Dr. Onesti’s and Dr. Koutsoumbelis” motions
for summary judgment.  As discussed abew, Nasta's neurological surgical expert raised a
question of fact regarding whether the pedicie screws breach°i Nasta's spinal canal during the
surgery and whether additional broaging studies should have been performed prior to Nasz“ 8
dmuargc..d based upon his new complaints of mumbness and pain in the lefl feg. Moreover, The
moving defendants’ neurological surgical expert fails 10 establish prima facie entitiement to
sunmmary judgment regarding informed consent as his expert opinion does not addn 3 how the
subject informed consent forms complied with {he prevailing standards or whether g reasonably
prudent person in Nasta's position would not have declined to undergo surgery if fidiy informed.

Mount Sinat also argues that tt cannot be held vicariously lHable for the alleged medical
malpractice or negligent care or treatment provided by Dr. Onesti and Dr. Koutsourbelis on the
rounds that they were are not employed by Mount Sinal but rather had private attending privileges
at Mount Sinal. Specifically, \Amm Sinai asserts that, according to Nasta's deposition testimony
Nasta knew that Dr. Koutsoumbelis was the doctor “on call” at Mount Sinai and that Dr. Omst;
wonld be thc co-surgenn.  Nasta ie%iiﬁed that his discharge papers mstructed him to follow-up
with Dr. Kout «mmhd 15 in his office and that Nasta saw Dr. Onesti in bis p*‘ivaw office. 1o
addition. Dr. Koutsoumbelis testified that he is emploved by defendant The Ceniral Orthopedic
Group and Dr. On” 1 testified that he is employed by defendant ‘\Ieumiemcf» Sargery PC. Mount
Sinai alse submits the affirmation of Marie Blena Gambale (7Ge mb&k 3, Risk Manager for Mount
Sinat. Gambale states that on the dates \.&L{d slleges the neglipence occurred, Dr. Gnesti and D
Eoutsoumbelis were private attending ph\ sicians and were not emy i( cd by Mount Sinat.

&2
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“In general, under the doctrine of respondeat superior, a hospilal may be held vicariously
} Litxa for the negligence or malpractice of s emp ic vees acting within the scope of employment,
wt for neg ExQ‘CH{ treatment provided by an ind cp“mi ent physician, as when the physician i

cm ned by the patient imself.  However, an exception to this general rule exists where a plaintift
seeks to hold a hospital vicariously Hable for the alleged malpractice of an attending p} ysician

wha 18 not s employee where a pai*u COMmEs 1o the erpergency room seeking treatment from the
hospital and not from a particular physician of the patient’s choosing.  Thus, in order to establish
ite entitlement to jodgment as a matter of law defeating a claim of vicarious Hability, & hospital
must demonstrate that the physician alleged 1 have committed the malpractice was an independent

contractor and not & hospital employee and that the exception to the general rule did not apply”
{(Fuessel v Ching 179 AD3d 899, 901

Here, while Mount \ma; established that Dr. Onesti and Dr. Koutsoumbelis were not
employed by Mount Sinai but rather had private atiending privileges, Mount Sinal has not
demonstrated that the ‘\upnm to the general rule regarding vicarious iiabilii\f does not apply.
(I ). Specifically, it ts undispoted that Nasta presented 1o Mount Sinal’s Emergency Room and
sought treatment from Mount Sinai rather than a physician of his own c‘mmzm As noted by
Muount Sinat’s moving papers Nasta testified that he was informed that Dr. Koutsoumbelis wa t‘qe
doctor “on call” and the Dr. Onestt wonld be the co-surgeon.  In addition, as argued by the plaintift

inopposition, Nasta alse testified that he had never met with Ur. Koutsoumbelis prior to presenting
to Mount Sinal’s Emer geney Room. Accordingly, Mount Sinat has not established prima jacie
entitiement fo swnmary fudgment as a maiter of faw regarding vicarions Hability,  Accordingly, a
finding of summary judgment in favor of Moant Sinal is not warranted under these cireumstances.

The Court has considered the remaining contentions of the parties and finds that they do
not require discussmn or alter the determination herein and, as so, any relief not specmcai}y

addressed is denied

MOTION SEQUENCES 008, 009 and 810

Diefendants Pavid Li, MDD, LU (Motion Sequence 008), Me egart L. Brower, D C,
"Dy Brower™) 3 {Motion Sequence 009), Michael B. Schneider, Radinlogical Assoclates of Long
Istand PC and South Nassau Radiology PC {collectively, “South Nassau™} (Motion Sequence 010)
moeve this Court unopposed for an ovder discontinuing the instant action with prejudice against
imn pursuant to CPLR §3217(b} and §3212, endorsing the annexed stipulation of discontinuance
as “so ordered™ and permutiing it to be ﬁkd with the Couonty Clerk, and deleting Dv. Li from the
caption,

The determination of a motion for leave to voluntarily discontinue an action pursean o

§13217(y) rests within the sound discretion of 'th:’: court.  Generally such motions should
be granted unless i‘h* d"qw*ﬁ‘nuzxm:e wonld prejudice a substantial right of gnother party,
circumvent an order of the court, av (“d the con bquCﬁCt‘“ Gi‘a potentially adverse determination,
or produce other mpwg er results.  Factors militating against discontinuance include prej
an opposing party as well as the impositton of one or more counterclabns.” (ii*c;z.f;jzge_v ¥,

7
I
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Kindschuh, 176 AD3d 783, 7806).

As there 13 no oppostiion to the respective motions, Nasta and the remaining defendants
have not established that they will be wither prejudiced by discontinuing the instant action with
prejudice against Dr. Li, D, Brower or Soumih Nassau or that counterclaims have been imposed.
({dy. Accordingly, the instant action as and against Dr. Li, Dr. Brower and South Nassau should
be discontinued with prejudice and the eaption should be amended accordingly.

i light of the foregoing, it 1s hereby

ORDERED, that the motion by defendants Stephen Onesti, MDD and Newrological Surgs
PC for an order granting them summary judgment (Motion Sequence 003} is denied, and it is
further

ORDERED, that the motion by defendants Stelios Kontsoumbelis, MI¥ and The Central
Orthopedic Group, LLP for an order granting them summary judgment (Motion Sequence 006 is
denied, and it is further

ORDERED, that the motion by defendant Mount Sinai South Nassau for an order granting
them surmmary judgment {(Motion Seguence 007) is denied, and it is further

ORDERED, that the unopposed motion by defendant David Li, MI3 for an order
discontinuing the instant setion against him with prejudiee, “so-ordering” the annexed stipulation
of discontinpance and removing him from the ¢ zpuon {Munon Sequence (08} is granted, and 1133
further

ORDERED, that the un 099%@:{ motion by defendant Megan L. Brower, [, C. for an order

discontinuing the instant action against her with prejudice, “so-ordering™ the annexed stipulation
of discontinuance and removing her from the caption (Motion Sequence 009) is granted, and it is
further

ORDERED, that the unopposed motion by defendants Michael B, Schaeider, Radiological
Assoeiaies of Long Island PC and Soum Nassau Rad ui@g\ PO for an order discontinuing the
instant action against ther, “so-ordering™ the annexed stipulation of discontinoance and removing
them from the caption {Motion Sequence 010} 1s granted, and it is further

w0
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ORDERED, that the caption in this proceeding here by amended and shall read as follows:
X

Danigl Nasa and Kathleen Nasta,
Plaintiffs,
-against-
Stelios Koutsoumbelis, MLD., Stephen Onesti, M.I3..
South Nassau Communities Hospital d/b/a Mount Sinai

South Nassau, The Central Orthopedic Group, LLP,
Neurological Surgery, PC,

Defendants.
X &

This hereby constitutes the decision and order of this Court.

ENTE 5{

f;%:.w e

e &4_,

ﬁm@& T FLRE\IE ﬁzzzp{ A. M-“

Dated: February 3, 2025 ENT E RED
Feb 07 2025

NASSAU COUNTY
COUNTY CLERK'S OFFICE

ey
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