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SUPRElVlE COURT~ STATE OF NE'1V YORK 

Present: 
Hon. Catherine Rizzo 
A.cting Justice of the Supreme Court 

DANIEL NASTA AND KATHLEEN NASTA, 

Plaintiffs, 

-against-

STELIOS KOliTSOUMBELlS. MJ)., STEPHEN ONESTI, 
[\:1.l)., DA VU) Ll, M.D .. MICHAEL B. SCHNEIDER, 
MEGAN L BRO\VER D.C, SOOTH NASSAlJ 
COIVlMUNITlES HOSPITi\L D/13/A. MOUNT 
SINAI SOUTH NASSAl\ THE CENTRAL ORTHOPEDIC 
GROCP, LLP, NEVROLOGICAL SURGERY, P.C., 
RADIOLOGICAL ASSOCIATES OF LONG 
lSLAND P.C.. AND SOUTH NASSAlJ RADIOLOGY, P.C., 

Defendants. 

TRIAL/IAS, PA.RT 43 
NASSAU COUNT\' 

INDEX NO.: 611171/2020 

:MOTION Sl!BlVHSSION 
DATE: 1l/19/2024 

fVIOTION SEQFENCE 
NOS.: 005, 006, 007, 008 

009. 010 

X 
--------····································----------· 

The fi)llcl\ving c~filed documents for Motion Sequence 005, 006, 007, 008, 009 and 010 
Listed bv NYSCEF and attachments and exhibits thereto have been read on this inofam: ,· 

Motion Sequence 005 

Notice of Motion and Affidavits/Affirmations ............ X. .. . 
/\ ffidavits//\ffirmations in Opposition ...................... _x__ 
l\kmorandum of Lav,· in Opposition ....................... .X~ 
Reply Affidavit/Affirmation ............................ ,. ..... ,.. N/,l\ 

Motion Sequenc1.: 006 

Notice of Motion and Affidavits/Affinnations ........ _x_ 
Affidavits/Afi1rmations in Opposition ...................... _ X __ 
l'v1emorandurn of Lmv in Opposition ....................... .X. ... . 
Reply A.ffidavit/Affirmation.......... ............. ... .. .. . . . .. .. . ..2t .. . 
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Motion Sequence 007 

Notice of Motion and Affidavits/Affirmations ........ _K_ 
Affidavits/Affirmations in Opposition ...................... ____ X __ 
Memorandum of Law in Opposition,, ........... .,..... X __ 
Reply Affidavit/Affirmation...................................... X 

Motion Sequence 008 

Notice of Motion and Affidavits/A.ffim1ations ........ _x_ 
AJfidavits/i\ffinnations in Opposition...................... N/ A 
l{.eply Affldavit/l\.ffirn·1ation .......... ......... n.. .. . .. .. .. . . . .. . N/i\ 

Motion Sequence 009 

Notice of Motion and Affidavits/Affirmations ........ ___x_ 
Affidavits/Affirmations in Opposition ................ _, .... .... NI A ___ _ 
Reply Affidavit/Affirmation...................................... NIA 

Motion Sequence 0 10 

Notice of Motion and Affidavits/ Affirmations.,,..... X 
Affidavits/Affirmations in Opposition...................... N/A 
Reply Affidavit/Affim1ation...................................... NIA 

Back_ground 

INDEX NO. 611171/2020 

RECEIVED NYSCEF: 02/03/2025 

The plaintiffs initiated this action sounding in medical malpractice, lack of inforrncd 
consent, and loss of services. The plaintiffs allege that plaintiff Daniel Nasta (Nasta'') underwent 
a lumbar laminectomy and fusion surgery on September 25. 2019, which '\Vas performed by 
defendants Stephen Onesti, MD ("Dr. Onesti") and Stdios Koutsoumbelis, IvID ("Dr. 
Koutsoumbelis") at defendant Mount Sinai South Nassau's (''Mount Sinai'') hospital facility. 
Nasta alleges that the two scrcvvs that vvere intended to be placed in Nasta's L4 and LS pedicles 
were negligently placed and breached Nasta's spinal canal causing an impingement upon the nerve 
roots resulting in numbness and pain Nasta's left leg that progressed to a leH drop foot. As a 
result, Nasta underwent two revision surgeries. 

l\10'TJ.ON SEOUENCES 005 and 006 

Dr. Onesti and defendant Neurological Surgery PC move this Court for an order granting 
them summary judgment and dismissing Nasta's complaint and directing the Clerk of the Court to 
enter judgment accordingly (Motion Sequence 00.5). Nasta opposes the motion. No reply was 
submitted. 
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Dr. Koutsoumbelis and defendant The Central Orthopedic Group, LLP move this Court for 
an order granting them summary judgment pursuant to CPLR §3212 (Motion Sequence 006). The 
plaintiff opposes the motion. Dr. Koutsoumbelis submits a reply. 

The moving defendants submit the affidavit of a Board Certified Neurological Surgical 
expert. The moving defondants' neurological surgical expert states that he reviewed Nasta's 
medical records including Nasta's admission to the hospitaL surgical records, radiologic imaging, 
intra-operative neuro-monitoring reports, prior and subsequent treating providers, the Bills of 
Particulars, and the deposition testimony of the parties. 

The moving defendants' neurological surgical expert opines that the moving defendants 
utilized appropriate methods to minimize the screw malposition including neuropb_ysiological 
monitoring and intraoperative t1uoroscopy, neither one of vvhich ,vas outside the range of normal 
and was performed using both AP and lateral views. Specifically, the rnoving defendants' 
neurological surgical expert states that there were no complications during surgery as confirmed 
by the operative report, which provides that pedicle screw holes of 40 mm in depth were created 
to accept the 6.5 x 45-mm screws. These sizes and depths are within the standard of care and 
entirely appropriate. The hardware inse1i.ed \-Vas proper, and there was no apparent evidence at the 
time of surgery, either neurophysiologicaily or via fluoroscopy, that the IA-LS screws \Vere 
misplaced to any significant degree. Additional safeguards employed by the moving defendants 
included stimulation of the pedicle screws, which revealed that there were no alerts and ail findings 
were normal during the procedure. The moving defendants' neurological surgical expert opines 
that the moving defr~ndants used all reasonable safeguards available to avoid misalignment or any 
intraoperative complications considering the norn1al intraoperative fluoroscopy, the normal 
neuromonitoring readings, and no signs of any dural leak and, as so, the teclmical aspects of 
Nasta 's lumbar laminectomy with hardware implantation were performed entirely within the 
standard of care. 

The moving defendants' neurological surgical expert states that the care provided by the 
moving defendants post operatively was also within the standard of care since Nasta did not exhibit 
any symptoms of a foot drop while he was at Mount Sinai after the surgery and that the removal 
of the left IA and LS pedicle screvvs during the revision surgery was appropriate. In particular, 
Nasta was walking at least 200 feet, moving around on an independent basis, and, on multiple 
occasions, denied any numbness and tingling in his lower extremities. Nasta's chief complaint 
was of lower back pain, which is an ''extremely common complaint'' and is not indicative of post­
operative complications. Nasta exhibited intact sensation and motor strength in his lower 
extremities and no symptoms of a foot drop when he was discharged from Mount Sinai. Rather 
Nasta began to experience these symptoms after his discharge when he presented to Mount Sinai's 
Emergency Department 

Moreover,, the moving defendants· neurological surgical expert opines that Nasta signed a 
cons~m form indicating that he had been provided with the necessary information regarding the 
lumbar larninectorny including possible risks, side effects, complications and alternatives 
assocjated with the surgery. Dr. Onsetsi testjfied that it is his custom and practice to discuss all 
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nsKs of sure_erv ,vith Nasta including \Vtakness and the need to have additional su.rnerv for .,,._, ,. -· .... ,. 

harchvare malfunction. The moving defendants' neurological surgical expert states tbat despite 
being made a,vare of the risks. Nasta gave consent to proceed ,vith surgery. 

Based on the foregoing, the moving defendants' neurological surgical expert concluded 
,vithin a reasonable degree of medical certajnty that the moving defendants performed the 
larninectomy and fusion properly. and the appropriate safeguards ,vere taken to 1ninimize 
complications and, as so, the moving defendants did not deviate from the standard of care. 

Nasta, in opposition, subinits an affidavit by a doctor, \.vho is board certified in 
neurosurgery. Nasta's neurological surgical expert reviewed copies of the summons and verified 
complaint, the verified bill of particuh1rs, supplemental verified bill of particulars as to the moving 
dd(~ndants and Mount Sinai, the partjes' deposition transcripts, and Nasta's medical records. 
Nasta·s neurological surgical experi claims that the breaches of Nasta's spinal canal occu1wd 
durirn2. the suri2,erv and were not the result of the hardware shifting as nedicle scre\vs do "rwt .,_. ...... ... .... ,. 
spontaneously shift over a matter of five days, and there is no indication deviated screw tracks or 
that Nasta sustained a faU trauma that \vould cause the hardvvarc to shift. In addition, the fact that 
tvvo pedicle scre\VS breached the spinal canal on the left side at different levels establishes that the 
tn~icctorics of those screws deviated from acceptable ranges of insertion. Nasta's neurological 
surgical expert npines that ,vhen the pedide screws began to impinge on Nasta's nerve roots, it 
damaged the nerves and manifested in numbness and radiating pain that progressed to a left drop 
foot. 

Nasta 's neurological surgical expert funher opjnes that the moving defendants failed to 
properly and timely recognize the onset ofNasta's 11e\v complaints of nurnbness and radiating pain 
in the left leg after the surgery were signs and symptoms of the kft--sided canal breaches that 
occurred during the surgery, which caused a delay intervention and rrnmagement of the breaches. 
The standard of care required the rnoving defendants to, among other things, order imagjng studies 
such a::; CT or I\-1RI scans, ofNasta's lumbar spine to verit\' the positioning of the pedide screws 
and to rule out a breach prior to Nasta's discharge. In addition. Nasta's neurological surgical 
ex pen states that a drop fool would not necessarily be the first or only symptom of a pedic!e scrnv 
br-''·lch ''l1d a<: so N,0 s•a's ,-l,-Ol" i<.)')t ,,ccirrrinP after his disc1Y-~'"gi:' doe<- Pot c-bviat" tlw n'C>''ir-u .I VI. _,._\ ..,.__.. '.' ;..., ._. -,. .I. "4>s. ~ ._ U.o. . _.;, ' ,. - ... C~ •· ._ . •- .I.. 1,.,...1.. .._ _. . _.,,, -• _, • \,.. • ..._, l . \ • .!.~ 

defendants failure to investigate the pain and numbness he was experiencing prior to discharge. 
Nasta's ncurolouical sunrical expen concludes that ,.vi thin a reasonable defc~ree of medical ccnainh .._., 0 • '-"· .., 

that the n1oving defendants deviated frorn good and accepted practice by causing the pedic!e 
screws to breach Nasw's spinal canal during surgery, by failing to recognize and act upon the signs 
and symptoms of the spinal breach that Nasta vvas experience post-operatively. The plaintin-~s 
expert further concludes that these departures ,vere a substantial factor in the development and 
\vorsening ofNasta's injures and deprived him of a better outcome. 

The i:oun's function on this motion for summary judgment is issue finding rat.her t.han issue 
dekn:nination. (Sillman l'. l\ventieth Centwy Fox Film Corp., l 65 NYS2d 498). Since 
surnrnary judginent is a drastic remedy, it should not be granted ,vhere there is any doubt as to the 
existence of a triable issue. (Rotuba Ex:truders v. Ceppos, 413 NYS2d 14 l ). Thus, \Vhen the 
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existence of an issue of fact is even arguable or debatable, summary j udgrnent should be den-ied. 
(Stone v. Goodson, 200 NYS2d 627. The role of the couri is to deterrnine if bonafide issues of 
fr1et exists, and nor to resolve issues of credibility. ( Gaither v. Saga Corp., 203 AD2d 239; Black 
v_ Chitrendo1, 69 NY2d 665), 

Surnmary judgment is nol appropriate in a rnedical malpractice action \Vhere the parties 
adduce conflicting medical expert opines as such credibility jssues can only be resolved hy a jury. 
(Roca v. Pere!, 51 A.D3d 757), The submission by the pmi.ies of conflicting medical opinions 
necessarily presents an issue of fact requiring the denial of the motion. (Viti v. Franklin G-eneral 
Hospital, 190 AD2d 790; Zitnmer v. Phelps Afemoriai ffo.\JJital, 140 AD2d 436), The existence 
of conflicting expert opinions in a medical malpractice action creates a triable issue of fact. 
( TVallenquest v. Brookhaven Mem. Ho.w Afed. C'tr., 28 A.D3d 538). 

[n determining whether a plaintiff had made out a prima facie case thereby preduding 
judgment to the defendant as a matter of law, plaintiffs evidence 1nust be accepted as true and 
plaintifTis entitled to the benefit of every favorable inference which can be reasonably dnnvn from 
the evidence. ( Corvino v. Aft, Pleasant C'entral S'chooi District, 305 AD2d 364; Af11shc_vev v. 
Pilevs.ky, 283 AD2d 469; Akseizer v. Kramer, 265 AD2d 356; and Hughes v. New i'ork Ifo:-,pita! -
Corneli Afedica! Center, 195 AD2d 442). ln the context of a medical malpractice action, it bas 
been bdd that all reasonable inferences are drawn from the alleged departures from acceptable 
medical praclice and the injury from the affirmation ofNasta's expert. ( fVallenquest, supra: Buez 
v. Lockridge, 259 AD2d 573). 

lkn.\ the moving defendants made a prima facie shov-ting of entitlement to summ,try 
JUcigrnem. 1l<J\vever, Nasta, in opposition, has raised a triable issue of fact to warrant denial of 
this sumrnary judgment motion with regarding to Nasta's claims sounding in medical malpractice. 
The opinions set t<)rth by Nasr.a's neurological surgical expert directly conflict \Vith the opinions 
set f01ih by the moving dekndants' experi. The 1noving defendants' expert provides that they 
used all reasonabk safeguards available to avoid misalignment or any intraoperative complications 
dl1ri11g the surgery considering the normal intraoperative Huoroscopy, the normal neuromonitoring 
readings, and there \Vere no signs of any durnl leak and, as so, the lumbar laminectomy with 
harchvare impla.ntation was performed entirely \Vithin the standard of care, /\.dditionally. Nasta's 
neurological surgical expert fr,und that Nasta exhibited intact sensation and motor strength in his 
lower extremities and no symptorns of a foot drop \vhen he was discharged from ]\'fount Sinai and 
only began to experience these symptoms after his discharge. Hovvever, Nasta's neurological 
surgical expert provides ihat the breaches of Nasta's spinal canal occurred during the surgery and 
\vere not the result of the hardware shitting as pedide screws do ''noi spontaneously shift over a 
matter ol live days. Nasta's neurological surgical expert also frrnnd that there \vas no indication 
of deviated scrc\v tracks to support tht' allegations that the hard\vare shifted. As to post-operative 
care, Nasta· s neurological surgical expe1i found that he exhibited new numbness and pain before 
discharge and further imaging studies such as CT or l'vlRI scam ofNasta's lumbar spine to verify 
the positioning of the pedide screws and io rule out a breach should have been perfrmned. 
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With respect to Nasta' s claim of lack of informed consent., the mrn,jng defendants have not 
established prima facie entitlement to summary judgment. As argued by the plaintiffs in 
opposition, The moving defendants' neurological surgical expert's opined that Nasta signed a 
consent fom1 and Dr, Onesti testified that it is his custom an.d practice to discuss all risks of surgery 
and did so with Nast.a. Hcnvever, The rnoving defendants' neurological surgical expert not 
address lxnv the subject informed consent forms complied with the prevai !ing standaxds or whether 
a reasonably prudent person in Nasta's position would not have declined to undergo surgery if 
fully infonned. As such. a finding of summary judgment in favor of the moving defendants is not 
warranted under these circumstances. 

The Comt has considered the remaining contentions of the parties and finds that lhev do ... -
not require discussion or alter the determination herein and .. as so, any relief not specifically 
addressed is denied. 

lV10TION __ SEQUENCE 007 

Defendants l\fount Sinai n1ovcs this Court fr)r an order granting thern summary judgment 
and dismissing the Verified Complaint pursuant to CPLR §32 l 2. Nasta opposes the motion. 
:Mount Sinai submits a reply. 

Al the outset, Mount Sinai relics on the expert opinions of The moving defr,ndants' 
neurological surgical expert, subrnitted in support of Dr. Onesti's and Dr. Koutsoumbclis' motions 
for summary judgnwnt. As discussed abO\'(\ Nasta's neurological surgical expert raised a 
question of fact regarding whether the pedicle screv,.·s breached Nasta's spinal canal during the­
surgery and \.vhether additional imaging studies should have been performed prior to Nasta 's 
discharged based upon his new complaints of numbness and pain in the left leg. MoreoveL The 
moving defondams· neurological surgical expert fails to establish prima fi.1cie entitlement to 
stmJ.marv judgment re£arding infbtmed consent as his expert OJJinion docs not address hmv the .. ,. (...: ...... - . 

subject informed consent forms complied with the prevailing standards or whether a reasonably 
prudent person in Nasta's posit.ion. would not have declined to undergo surgery if fully infr)mK'(l 

i'v:lount Sinai also argues that it cannot be held vicariously liable frn· the alleged medical 
1na!practice or negligent care or treatment provided by Dr. Onesti and Dr. Koutsournbelis on the 
grounds that they \Vere are not employed by l'vfount Sinai but rather had private attending privileges 
at Mount Sinai. Specifically, Mmmt Sinai assens that, according to Nasta's dcpositii.mtestimony, 
Nasta knew that Dr. Koutsoumbelis wa') the doctor ••on call" at Mount Sinai and that Dr. Onesti 
would be the co-surgeon, Nasta testified that his discharge papers instructed him to fr)llov..--up 
with Dr. Koutsoum.hd1s in his office and that Na,;ta saw Dr. Onesti in his private office. In 
addition, Dr. Koutsoumbe]is testified that he is employed by defondant The Central Orthopedic 
Group and Dr. Onesti testified that he is employed by defendant Neurological Surgery PC. Mount 
Sinai also submits the affirrnation of Marie Elena Gambale ("Gambale"), Risk Manager for Mount 
Sinai. Gambale states that on the dates Nasta alleges the negligence occurTcd, Dr. Onesti and Dr. 
K.outsoumbelis were private attending physicians and were not ernployed by l'v1ounl Sinai. 
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''In general, under the doctrine of respondeat. superior, a hospital may be held vicariously 
liable .fi.)r the negligence or malpractice of its employees acting within the scope of employment, 
but not for negligent treatment provided by an independent physician, as when the physician is 
retained by the patient himself. However, an exception to this general rule t.~xists where a plaintiff 
seeks to hold a hospital vicariously liable for the alleged malpractice of an attending physician 
\vho is not its emr:ilovee \Vhere a patient comes to the erne.rgencv room seekinf.: treatment from the t .. .... .._, 

hospital and not ii:orn a particular physician of the patient's choosing. Thus, in order to establish 
its entitlement to judgment as a matter of law defeating a c.lairn of vicarious liability, a hospital 
must demonstrate that the physician alleged to have cotnmitted the malpractice was an independent 
contractor and not a hospital employee and that the exception to the general rule did not apply." 
(Fuessel v. Chin, 179 AD3d 899,901). 

Here. while Mount Sinai established that Dr. Onesti and Dr. Koutsoumbclis \:-,Tre not 
employed by l'vloum Sinai but rather had private attending privileges, Mount Sinai bas not 
d~inonstratcd that the exception to the general rule regarding vicarious liability does not apply. 
(Id). Specifically, it is undisputed that Nasta pr,~sented to !viount Sinai's Emcrgrncy Room and 
sought treatment from Mount Sinai rather than a physician or his o,vn choosing. As noted by 
Mount Sinai's moving papers Nasta testified that he was in.formed that Dr. Koutsoumbeiis \\'as the 
doctor '\m call" and the Dr, Onesti would be the co--surgeon. In addition, as argued by the plaintiff 
in opposition. Nasta also testified that he had never met with Dr. Koutsoumbelis prior to presenting 
to t-..fount Sinai's Emergency Roui:n. Accordingly, Mount Sinai has not established prima facie 
entitlement lO surnrnarv 1·udgment as a matter ofiaw re1.mrdint1, vicarious liabilitv. ,'\.ccordinP!v, a .. • •. ..... ..... .,,. C'.,, 

finding of summary judgment in .favor ofMoum Sinai is not warranted under these circurnstanccs. 

The Court has considered the remaining contentions of the parties and finds that they do 
not require discussion or alter the determination herein and, as so, any relief not specifically 
addressed is denied. 

'l\10TION SEQUENCES 008, 009 and fH 0 

Defondants David Li, M.D. ("Dr. Li'') (]'v1otion Sequence 008), J\fogan L. Bro\•Ver, D. C, 
("Dr. Bro\.'<·er") (iVJotion Sequence 009), IVlichae! B. Schneider, Radiologjcal /\ssociates of Long 
Island PC and South Nassau Radiology PC {collectively, '"South Nassau") (Motion Sequence O 10) 
move this Court unopposed l<.)r an order discontinuing the instant action \Vith pr~judice against 
him pursuant 10 CPLR §321. 7(b) and §3212, endorsing the annexed stipulation of discominua..'lce 
as •'so ordered'' and permitting it to he filed with the County Clerk, and deleting Dr. Li from the 
caption. 

'·The determination of a motion f()l' leave to voluntarily discontinue an action pursuam to 
CPLR [§]3217(b) rests vv'ithin the sound discretion of the cmll't. Generally such motions should 
be granted unless the discontinuance v,rould prejudice a substantial right of <-tnother party, 
cirnrmvcnt an order of the court, avoid the consequences of a potentially ach'erse detennination, 
or produce other improper .results. Factors militating against discontinuance include prejudice to 
an opposing party as '>vell as the imposition of one or rnore counterclaims.'' (Haughey v. 
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As there is no opposition to the respective motions, Nasta and the remaining defendants 
have not established that they ½ill be ,vither prejudiced by discontinuing the instant action \V1th 
prejudice against Dr. Li, Dr. Brcnver or Scn.nh Nassau or that counterclaims have been iinposed. 
(Id.). Accordingly, the instant action as and against Dr. Li, Dr. Brower and South Nassau should 
be discontinued with prejudice and the caption should be amended accordingly. 

In light of the foregoing; it is hereby 

ORDERED. that the motion by defendants Stephen Onesti, ]'vlD and Net1roiogical Surgery 
PC for an order granting them summary judgment (Motion Sequence 005) is denied, and it is 
fu~cr · 

ORDERED, that the motion by defondants Stelios Koutsoumbelis, MD and The Central 
Orthopt~dic Group, LLP for an order granting them surn.rnary judgrnent (]\!lotion Sequence 006) is 
denied, and it is further 

ORDERED, that the motion by defendant Mount Sinai South Nassau for an order granting 
them summary judgment (Motion Sequence 007) is denied, and it is further 

ORDERED, that the unopposed rnotion by defendant David Li, l\iU). for an orckr 
discontinuing the instant action against him v,ith prejudic(.\ '"so-ordering'' the a.n.nexed stipulation 
of discontinuance and removing him from the caption (Motion Sequence 008) is granted, and it is 
further 

ORDERED, that the unopposed motion by defondant J\.kgan L. Brower, D. C. for an order 
discontinuing the instant action against her \Vith prejudice, "so-ordering" the annexed stipulation 
of discontinuance and removing her from the caption (Motion Sequence 009) is granted, and it is 
further 

ORDERED, that the unopposed motion by defendants Ivhchael B. Schneider, Radiological 
Associates of Lornr Island PC and South Nassau Radio!ogv PC f<)r a11 order discontinuirn: the 

- ~J ~ 

instant action against tht.:rn, ''so-ordering" the annexed stipulation of discontinuance and removing 
them from the caption (\·lotion Sequence O l()) is granted, and it is further 
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ORDERED, that the caption in this proceeding here by amended and shall read as follows: 
X ------------------

Danie! Nasa and Kathleen Nasta, 

Plaintiffs, 

--against-

Stebos Koutsoumbelis. M.D., Stephen Onesti, M.D .. 
South Nassau Communities Hospital d/b/a Mount Sinai 
South Nassau, The Central Orthopedic Cirnup, LLP, 
Neurological Surgery, PC, 

Defendants. 

This hereby constitutes the decision and order of this Court. 

Dated: February 3, 2025 
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