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PRES ENT: 

HON. PHILIPPE SOLAGES~ JR., 
ACTING JUSTICE OF StJPRE!v1E COURT 

INDEX NO. 616519/2022 

RECEIVED NYSCEF: 01/07/2 5 

At Part31 ofthe Supreme CourtoftheState. 
ofNew York~ held in and .for the County of 
. N ussau, ut the Courthcnise at tOO Supre1n'-\ 
Court Drive, Mineola, New York on the ~✓ 
day of January 2025. 

~--. -·············-··················. ---•-• .... -----------------·>c 
DEBORAll DURAND and MICHAEL DURAND~ 

Plaintiffs, 

-against-

BRUCE DRIVE INC., and NJGHTTNGALE 
LAW, P.C.,. as Stakeholder, 

Defendants . 
. . . -. --------·. ----------- .-----. -----. -------------------X· 

DECISION & ORDER 

JnrlexNo. (il6519/2-022 

The foUowfog e-tlled doctnnents,lhited by NYSCEF document number, were 
considered in the.review of these motions: 

l\fotion Seq. No. 003: 86i 87, 88, 89~ .90, 91~.92, 93, ~J4, 95,. 96~ 91, 98,991 100, 101,102, 
.10::;t Hl4, 105, 106, 107, 10$, 121, 122 . 

Motion Seq. No . .004: 109, HO, 111, 112, H3, 114,115, 1161 117, ilS, U9, 120,121,122 

Upon the foregoing e•filed documents, the applkation interposed by the defendant, 
Hrm:;e Drive, Inc~ (hereinafter BDI], for an order granting suminary Ju4grnent dismissing the 
underlying c0Ii-1p!aint, ttJgether with related decJaratory relief arid an award of counsel foes 
(Seqµence #003 ), and the cross motion interposed by the plaintiffs, Deborah andMichael 
Durand [herefo~fter.the Plaintiffa]. ,frJr an.otderpul'$uantw CPLR 3212. gtanting·summary 
judgment in their favor on the complaint; together with related declaratory relief and foran 
a:ward of coµnsel fees (Sequetwe #004 ), are consolidated for disposition ,.ind dete1mirted as 
set forth below. 

On:Septe,nh~r 23, io22, a.contract was executed whereby the.Plain~iffs ·~gr~ed·tb 
pµrchase from BDI the proi,1e1ty sit11atect·at47 Wfaconsiri Street, Long Beach, New York'fot 
$1, l 50,000 [hereinafter' the Agreetnem] (NYSCEF Doc No, 10 f} . .In connect inn ther~with. 
the .Ptaintiff-s-tendered a down payment ot'$H5,000 presently bdng held in ~scrow by 
deferldant, Nightit1inle Law~ P.C.: [hereimdter Nightingale] (id.; NYSCEFDoc-No. 34). 
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Pursuant to the Agreement, « [t]he obiigatiort Qf ... [the Plail1tiftsJ t<:i purchase under. this 
contract ... [was] conditioned upon is.:.mance, on or before 30 days after a fully executed 
con)" of this contract ••. fwl:ls] given to .•. [Plaintiffs ot Plaintiffs'] attorney In the manner 
setforth in pal'agraph 25 or subparagraph 8(1) (the "(;c.mn.1Itment Date~). of asvdtten · 
commih.nent frorn an Instjfl~tional Len.der pursuant to which such Institutional Lender 
agree[ d] to make ·a first mmtg4ge h'.1an, (lther th&n a VA, FHA or oth~r govemrnentaJiy 
inst1red loan;. to ... (PlaJntiffs]1 at,, . {Plaintiffs'] sole cost and expense, of$450,000.00 for 
.a term of at le~t 30 yea..-:s ... or such less~r sum or shorter term as ... [the Jilaintiffa1-shall 
be willing to accept • ,, ."[hereinafler the Mortgage contingency Clai.:ise] (NYSCEF Doc No. 
101 at ,is fa]). The Agreement fimher provides that '"[i]fno.Committnent is ismied byan 

fnstitutional Lend¢.r on or bet:bre the Comn1itment Date~ then~ unless ... [Plaintiffs have] 
accepted a written commitment from an Institutiopat Lender th~t does not conform to t.he 
t.erm; set torth ursubparagraph 8(a) •.... (i>laintifts] may cancel this contract by giving. 
Notice to Sdkr within 5 business days after the Commitment Date'' [hereinafter the 
Cancellation Clause} (id, ~.t i18 f.e]). 

On or about September 29, 2022, ilie Plaintifi:s applied for a mortgage with Embrace 
HorneLotms, Inc. [hereinafter Embrace] (NYSCE.F Dt)C Nos; 103, 104). Qn.October 19, 
2022, the Plaintiffs received a ''Mortgage Comm.itinent Letter" whereby Elnbtaqe offered to 
extend a.loan notin the requested amom1t of$450,000 but rather a restructured sum of 
$375,000 [.heNh-1after the.Restructui·ed Mortgage Commitment] (NYSCEF Doc No. 17 at p. 
56). 'fne Pfalntlffa maintain that they neveraccepted the Restructured Mt,rtgage 
Con:imitment and vhremails dated, October 22 and October 25, 2022~ requested a.forrmil 
denial letter frmn Embi·ace refera,ble to the originally teq:uested mortgag~ of $450,000 
(NYSCI~FDoc No. 33). On Octobcr26~ 2022, Embrace issued a denial of the Plaintiffs' 
AppHcatiqn as to. the $450,000 loan citing "[iJnsuffident foc.on1e fot AmountRequested~' as 
the basis t½.ereof [hereinafter the Denial] (NYSCEFDoc No. 34), On Oc:toht~r 21~ 2022, 
Plaintifl:s' coi.1nsel provided Nightingale with a copy of the Denial requesting C?hceUation of 
the Agreement and return of the dowi1 payment pursuant to the Mortgage Conth1gency 
Clal.Jse an.d the CtinceHation Clause (id.). · · · · 

The Plaintiffs ~ssertthat, to date, BDI pa.~ faHe<l tb rctum the dmvn paymept 
notwithstanding proof oftheir failure to procure a mortgage as tcquire.d under the Agreement 
(NYSCEF Doc No. 1\ On or aboutNpyember 25. 2022, the .Plaintiffs commenced the 
underlying acdon seeking damages premised up911 breach of contract, urijust enrichmefli, 
together with counsel fees, as wen $ for a judgment declaring the Agreement tn be "riull and 
void'' upon return (}f the down payment(id. at1111 -45), Issue was joined upon service of 
BDr:s answer, which. iucluded counterclaims sounding ip breach ofcontract .and declaratory 
rdief adjudging, imer alia, that it properly terniinated the Agreement and that Nightingale 
may release the dO\Vn. payment thereto (NYSCBF lx.)C No. 6 at ,,ros:.. 72). The pardes now 
move for the relief recited above, including thejr respective motions fol' summary judgment. 

A party moving for sunun~ry judgment bears the initial burden of<lemonstrating 
prima facie entitlement to judgment as a t11atter of law by proffodng proof, in.adm.issible 
form, which establishes the absence of materiaLissues of fact (Zuekeirnan v City oflvew 
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York, 49 NY2d 557, 562 [1980J}. However, once the proponent dfthe motion establishes a 
primil facie shov.iing, the burden shifts tQ. the 9pposing party t9 come forth with admissible 
proof to establish triable. issues· of fact, the existence of which p.foclu<tes · summary judgment 
a11d necessitates a trial of the a.ction{Alvarez v Prospect Hospital, 68 NY2d 320, 324 
[1986]), '4Mere conclusory assertions, devoid ofevidentiary facts, are insufficient for this 
purpose, as.is reliance upon surmise, conjecture; or specuh1tion" (Morganv New York Tel., 
220 .A..D2d 728r 729 [2d Dept i 995]). 

In ri1ovhig heriein, .BDI asserts thathot\vithstanding !laving :receivec:l the Restructured 
Mortg~ge Commitment, the Plaiiltifts, in bad faith, ''11ot only concealed? same "but went.. .. 
so far as to specifically direct Embrace to generate'' the Denial~ which.was ''false'' so asto 
trigger tlw provisions ofthe Mortgage Contingency Clause thus permitting the Plaintiffs to 
"back out of the purchase and avoid having their Dow11payment kept by .. , [BDIJ as 
liquidated damages'~ (NYScE:F Doc No. 95 at pp. 11 ~ 14). In opposing the application and in 
support of their crossmotiop., the Plruntiffs counter that they never rec.eived a mortgage 
commitment for $450;000 as expressly contemplated by the Agreement and timely notified 
BDiwfrh respect thereto on October 27, 2022, within five days following the Commitment 
Date of October 2J~ 2022 (NYSCEF Doc Nos. 34, 98, 99, 100, 108). · · 

1n the instant matter, the CourU1as.revfo·wed the record and fa1ds that the Plaintifts 
have .demonstrated prirna fade entitlement to sum~;try judgrrient on their complaint 
(Zurkennan v City of New York., supra at 562).1 Here, Gosfa Lengiew1cz:, an assistant to 
Embrace's Loan.Officer~ unequivocally testified that the requested$450,000 mortgage was 
never procured by the Plaintiffs and that the Restructured Mortgage Cb1~1mitmentwas not 
accepte4 thereby 0--,~SCEF Do¢ No. 93 at pp~ 76, 78). Moreover, the record establishes that 
by .letkw date<l, October 2712022. Plaintiffs' counsel timely provided the Deniai issued by 
Embrnc;e t9 BDI. In oppositi011, BDI h~s failed to ~ither meet its own. initial burden or rruse a 
,triable iss~e elf fact regarding the Plaintiffs' prhna facie showing (Zuckerman v City of New 
York, supra at 562; Alvarez v Prospect Hospital~ supra .at 324). Here, BDihas failed to 
pr.offer any evidence establishing the J>la:intiffs either obtained the $450,000 mortgage as 
cotitemplated bYthe Agreement or accepted the Restructured Mortgage Commitment in the 
event of which they would be without the recours~as: cont~ined in th~.Ca,ncellatioJ1 Clause" 
Ac.cordingly, su:tntnary judgment fo favor of the Plaintiffs is warranted (id.). 

B~sed upon the foregoing, it is hereby 

ORDERED, thatBDI's application for an order grru1ting summary judgment 
dismissing the underlying complaint,. together with related declaratory relief and an award of 
counsel fees fa.DENIED (Sequenc·e #003); andjt is further 

1Tothe.extentBDJcontendsthat.Plaintiffs1 cross motion should be.den.led as·untimely, the 
Court dis~grees; ;'[A]11 untim~ly 1~oti~n•or. cro~s motion for s~munary jl,idgin~nt may :tie 
cons1deredby the court where; as here,·atimely motion .for summary judgmentwas made·on 
nearly identiqa1 gro.un<l..s'~ (Grqnde it P¢teroy. 39 AD):d :s9.0 •. 591-~92 [2d t>ept 2007]). 
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ORDERED, th~tthe Plaintiffs• cr9ss motion for $11 order pwsuantto CPLR § 3212 
granting summary ju4gmerit_ in foeir favor Qn the complaint, together with telate4 declaratory 
relief, is GRA.NTED and this Court. declares that BDI · breached the Agreement and that the 
Plaintiffs are entitled to the. return. of their down payment subsequent to which the ,.i.\greem~m 
is cancelled (Sequence #004); and it is further 

ORDERi~tJ, thatthe branch of the Plaintiffs' cross motion for an award: of counsel 
foes as permitted by the Agreeinentis GRANTED (Seqµence #004); and iUs further 

ORDERED, that Nightingale .is directed to retlirn the dotvn paym.entto Plaintiffs' 
cou1)~~l within seven days <.)f th~ date ofth!s Order (Sequenc~ #004); anµ. it is further 

ORDERED, that Plaintit'fs' c-0unsel is directed to. submit ai1 affirmation of services, 
together vvith a. proposed judgment qn notice (Sequence #004). 

The foregoing constitutes.the Decision.and Order of the Coutt. 
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ENTERED 
Jan 10 2025 

NASSAU COUNTY 
COUNTY CLERK"S OFFICE 
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