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SlJPRElVIE COURT-- S'fA . .'fE OF NT\V 'YORK 

HON, R BR.tCE COZZENS - SLPRLVIE COLRT JtSTlCE 

SHARI GERRINGER, as Proposed Adrninistrator of the 

Estate uf STEVEN Ci-ERR.INGER ak,s STEPHEN 
GERRlNGER.. 

Plaintifl\, 

P/\.Rl(FR JE\VlSH TNST!TUTF FOR. lfr.ALTU CARE & 
RLHABIUTATrON d.ba P:\RKER \VlSH I:\JSTlTUn: 
FOR HEALTH CARE&: REflA,B: i\BC CORPORATION: 
ABC PART>JLRSI llP, 

l)c-tCndants. 

TRIAL/ lAS PART l 
NASSAU COUNTY 
INDEX NO. 605579/2022 
'l.,i [)•T• :·· l,'Q #. ·,sj ~ ,)"~, .8. ~g:, • ,.ln. l 

tv1otioni/\fl1cbvits/,.-:\!J1nnationsil:xhibits ..................... ,.., . ,. ................. , .......... ,. ... X 
). .. Jcrnnr~:;11tlun1 .uf IJa\\; in Suppc-.rt .... , ... , ......... ,,. .... -~--- ., ... __ ... _ ...... , . ., ................... ,,. ._ .. >( 
/\ ffida_;.: its/ :\ffi.rrY12:.tio.ns/l~xhitr;1 ~. in ()r~p(~sitlo: l." .... ,, ,, . , . '• ., - ...... - ... n, .• , . , ... ''• .... ., ·,. ,. ){ 

\lf cn·1orandurn of L.a\.V in ()pposlt.ion .... .. .,., ... -~·, ...... , . n ••••. , ...•• , .•.••.• , • , ••.•••• ", •••. , , .... )( 

R~ply i\ffidav,ts AiEnmltions/Exhibirs ........ ,_ ... , ... , .................................... ,. ... \ 

HEALff[ C/\RE & REHAB ("Parker Jewish") ft)r an Order (1) pursuant to CPLR § 32 l 1 (a)(7) 

N, Y, Pub, Health Lavv §§ 3080--82; and (2) pursuant to CPLR §§ 321 i (a_;(2) and (n)(7) 
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dismissing the com.plaint under the federal Public Readiness and Emenrencv Prenaredness Act ,_, .. ~ 

SHARI GERRJNCER, as Proposed Administrator of the Estate of STEVEN 

GERRINGER aka STEPHEN GERRINGER seeks to recover dmnages 1hr personal injuries 

allegedly sustained by decedent STEVEN GERRINGER ("Plaintiff'). The dajrns asserted are 

pren1ist~d on negligence, gross negligence, wrongful death, and nursing home malpractice 

(NYSCEF Doc # l ). According to the Corn plaint, Parker Jev./ish \Vas negbgent in allcnving 

P!aintiilto become infoclcd\.vith COV1Di9, failed to protect Plaintiff from COVfD19, failed to 

timely diagnose and treat Ph~int1ff's COV! D 19, and failed to implement proper infection control 

,1.nd prt:'d.'ntion polides (NYSCEF Doc# l). 

Relevant Facts 

Plainti!J had 1,vo ai.:.lmissio11s to Parker Jewish. The first adnussion \Vas from February 2L 

2019 to l\farch 26, 2020 and his second admission \Vas from April 2, 2010 to April 20, 2020, 

Plaintiff 1.vas transfr;rred initially to Parker Je\vlsh fro1n Bridge Viev, .. Nursing Home for long 

ter.rn care, Due to his medical condition, including derm:nti[l and cognitive deficits, he lacked 

Lisa Thompson (''Lisa'') acted as his representatives. On ?vlarch 6, 2020 Parkt;r Jev,·ish informed 

P1aintitrs family that h was taking aU possible pn.,cautions lo identd} and prevent against the 

Parker Je•,,vish informed Plaintiff's dt:'.siimated rei:;resentative and Plaintiff of the restricted -.. . 

,·isitatiun policy (N"''lSCEF Doc 38, p. 2009). On J\-1arch 23. 2010, Plairrtiffs family reported 

2020). Attending physician Dr. Gazis examined Plaintiff via telephone and documented Plaintiff 
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had an unwitnessed frdl t\VO days earliec Dr, Gazis spoke vvith the nurst'. \Vho told her Plaintiff 

currently did not have slmTed speech and his vitals \Vere stable, Plaintiff ,vas alert and in no 

acute distress. He \Vas able w have a conversation ,vith full senkrK'tiS, Ho\vev'er, Dr. Gazis cou.id 

not rule out TL\ (trans ischernic attack), Dr Gaz:is sr:ioke with Lisa and Shari and advised that 
. . . 

they could transfo:r their father to the E1nergency Room for a CT of the head, but he did not 

appear to have any gross acute neurological changes. His daughters declined the trnnsfor as they· 

felt it would cause more agitation, ,vorsen his condition, arn.i because of their concerns regarding 

COV1D19, The plan 1Nas to continue \vith neuro checks and monitoring (NYSCEF Doc# 38, p, 

2021 ). On \farch 25, 2020, Plaintiff experienced aJtered mental status, On exam, a Kennedy 

ulcer1 \Vas noted at the buttock to the sacrum, IV hydration \vas ordered for (khydration, ,:ts \vell 

as lab tests and \Vound care (NYSCEF Doc #38; p. 2023), The fol!O\ving day, Plaintiff ·v,'as noted 

to be lethargic, and he dcvdoped a fever of 103 \Vith a cough and hypoxia (NYSCEF Doc# 38, 

p. 2024 ), Dr. Gazis exan1ined PlaintilT through FaceTime. Dr. Gazis notified Plaintiff's daughters 

that his condition ,vas guarded, and Parker Je,vish would do the "same thing'·' as tbe hospital. 

Despite Dr. Gazis t:'.xplaining that going to the hospital \Vould put P!aimiff at high risk for 

exposure to COVID 19, his daughters rcqursted his transfer (N'{SCEF Doc #38, 2025)­

Piaintiff was admitted to the hospital from March 26, 2020 to April 2, 2020, He tesh..~d 

positive for CO"V ID l 9 and ,va,s diagnosed \vith sepsis secondary to COVlD 19 .. He received 

treatment at the hospital and \vas discharged back to Parker JC\vish. Upon readmission to Parker 

Jewish, he \Vas to continue contact and drop kt .isolation precautions and his virnl signs 'Were to 

be n·.wnitorcd every shift Throughout this admisi;ion, Plaintiff \\.as noncomp!iant with his 

medications and had poor food intake. Plaintiff recei\.'ed IV hydration and wound care. His 
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daughters were frequently notified of their father's noncompliance. ()n A.pri! 19, 2020, Plainti!l 

,vas congested. He was seen at bedside t<.)r cough and his oxygen saturation ;,:vas 90?'o on room 

air. Plaintiff v,.:as to receive oxygen via nasai cannula, undergo a chest x-ray the fol knving 

mGming, and have bis vital signs monitored every frnir hours. On Apri ! 20, 2020, PhdntilT had 

coffee ground emc~sis, Shari \Vas notified and Plaintiff \Vas transforred to the ho::mital for GI - . 

mvay on .\fay L 2020, due to COViD 19. 

Discussion 

Defendants move pursuant to CPLR § 3211 ((1)(2) and (~i)(7) seeking to disn1iss the 

Complaint for lack of subjei..:t matter jurisdiction and f<)r failure to state a cause of action stating 

Parker Je,Nish is immune from liability under the EDTPA and/or the PREP Act. 

His \vdl sdtled on a motion to disrniss pursuant to CPLR § 321 l (a)(7) for failure to 

state a cause of :.:iction, the Court rnust afford the pleading a libt'.ral construction. accept all facts 

as alleged in the pleading w be true, accord the plaintiff the ber1t.·fit uf every possibk favorable 

inforence, and determine only \,liether the facts as alleged fit \Vithin any cognizable legal theory 

(Leon v Afarlinez,, 84 N.Y2d 83 jl994j). On such motion, the question b1x-:omes ,\·hether the 

Plaintiff has a cause of action, not whether the Plaintiff has stated one. id ·'\,\/hile a couri is 

permitted to consider evidentiary mated al submitted by a defendant in support of a inotion to 

dismiss pursuant to CPLR § 3211 (a)O), such evidence may only be considered to determine 

v,hether the plaintiff 'hus a cause.'. of action, not w11ether he has stated one''' (Hartnage! v GTfV 

\Vhcn all elements of the tort can be truthfully alkged in a corn.plaint. General, tort dairns accrue 
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upon an injury being sustained, not upon the defendant's wrongful act or the phlintiff s discovery 

of the injury" (Cf(v Store Gales A:(fg. Cmr v En1pire Rolling Steel Gates Corp., 113 AD3d 718 

l2d Dept 20 l 4]). 

EDTPA. 

E [)TI) \ ' . . ' .:1 ! . I ' ' • ' 1 ·] f' . ' ' ' . ,, 11 . . ! ' ' ! ' . . . .. 1 . , "' rn-rineu il,.lDH ny to tiea n care · acu iW .. '.S tor a , cw 1. maners tor .negt1gent 1113 unes or (ieuh1 

AD3d l 04 [2d Dept 20231; see u!so Public Health Lav,· former art 30-D, s § 3080-3082)- The 

EDT PA was .repealed on April 6, 2021. It has been detem1ined that the repeal of the EDTPA \Vas 

not retroactive (see Ruth v Elderwood At A mhersi, 209 AD3d 1281 [4 th Dept 2022]). 

''By ·1,vay ofbackground, m the outset of the COVlD-19 pandcmi1..'. in early 2020, then-

Governor Cuomo sfrrned executive orders declaring a disaster emergencv in New "fork State 
...... , ..... ..... a' 

(see Executive Order [A. Cuomo! No. 202 f9 N\'CRR 8.202]) and 1 among other things, granting 

health care workers immunity from civil liability, except for instances nf gross negligern;;e~ for 

anv iniurv or death al!ee;ed to have been sustained direcilv as a result of 1xovidinrz. rnedica! ,., - ... ..... .. ...... 

services in support of the State's response to the COV!D-19 outbreak (see Executive Order [A, 

[41h Dept 2022]). Soo.n after, the EDTPA was enacted. '·The purpose of the legislation \vas 'to 

promote the public health, safety and welfare of all citizens by broadly protecting the health C.ctn} 

facilities and heal.th care professionals in this state from Liability that may result from treatment 

of individuals \vil'h COVIJJ. J 9 under c.onditions resulting from circumstances associated \.vith the 

public health emergency"' (id. at 1282), 
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"[T]he EDTPA initially provided., v,ith cettain exceptions, that a health care facility shall 

have immunit:y from any Liability, civil or criminal, for any· hann or damages alleged to have 

been sustained as a result of an act or omission in the course of arranging for or providing hea!th 

care services as long as three requirements were 1net: [l] the services •.vere arranged for or 

provided pursnant to a COVlD---19 emerr6ency rule or otherwise in accordance \Vtth applicable 

law~ [2] the act or omission ,vas itnpacted hy decisions or activities that were in response to or as 

a result of the COVID--19 outbreak and in support of the State's directives, and [3] the services 

,vere arranged or provided in good fitith" (Mera v .New York City Health & Hosps. Corp., 220 

A.D.3d 668 [2d Dept 2023] [internal quotations marks omitted]; see Public Health Lav.-- former§ 

Thus, a deJendant moving for dismissal on this ground, must demon~trate ·"that the 

treatment of plaintiff was impacted by the health care faciHty·s or health care professionar s 

decisions or activiti~s in response to or as a result of the COVID•l 9 outbreak and in support of 

the state's directives·• (lv.fafos v Chiong. 2021 N.Y. Slip Op 32047(U}, * l [Sup Ct. Bronx County 

lvfay 27, 202 l] [internal quotation marks omitted]; see Public Healtil-i L-m-v former§ 3082 [1 JihJ; 

see afao H"hitehead v Pine Haven Operaring lLC'. 222 /\.D.3d 104 (3rd Dept 2023]). 

Exceptions to the EDTPA immunity include \vhere an act or ornission constitutes ,.villftil 

or intentional crirnina] misconduct, gross negligern.:e, reckless misconduct or intcmional 

infliction of foinn (see Public Health 1 .. a'fr § 3082). "To constitute gross negligence, a partfs 

conduct must smack l] of intentional wrongdoingor evince [] a reckless indifference to the rights 

of others" (Goldstein v Carnell Assoc., bu:_., 74 AD3d 745, 746-747 {2d Dept 2010] [internal 

quotation marks and citations mnHte-d]). 
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··rt is ,veH settled that the defondant bears the burden, in the first instance, to establish that 

the three criteria in Public Health Lmv f<.mner § 3080(1) are satisfied" (Adler v Troy, 2023 ]\LY. 

so, the burden then shifts. 10 the plaintiff 1.0 establish that his or her claim lhlls ,vithin the 

immunity exception set forth in Public Health Lavv fbrmer § 3080 [2J (see Crarnpron v Garnet 

County 2023 ]). 

The Instant Jlfotion 

Parker Je\vish claims dismissal is required under the EDTP/\. as the cornpinint expressly 

alleges harrn sustained as a result of an act or ornission in tb:: course of the diagnosis, prevention 

or treatment of COV1D19. 1n support of its rnotion, Parker Je,vish submits, inter alia, the Parker 

Je,.vish medical record, copies of policies and procedures provided by Federal and State entities 

for COVl.D 19, Parker ,h!'>vish's infec.tion control protocols, and the .Aflirrnations of Igor Israel. 

l\-LD. ("Dr. !srnd") and Sophia Gazis, Tvl.D. (''Dr. Gazis'.'). Parker Je,-vish contends both Dr. isrnel 

and Dr. Gazis conclusively establish that Plaintiffs treatment, \vhile a resident of Parker Je\vish, 

. · . · , , l d , . l l . l b i . ..,(· \'IY' '9 . t' . ' l l \\'<ls ot\)Vi<.ied m good tan 1 ,UY unav(mia,, v imnacte( . v 111s C ) , U 1 m ecnon "mei t 1at t 1e 
l -· ._ ~ ,.. 

acts and decisions of Parker Jev;ish ,vere in response to the COVI D 19 outbreak, thereby meeting 

the criteria under tht'.'. EDTPA. 

Specific"~lly, Dr. rsrnel, l'vkdical Director of Parker Jewish, avers that Parker Jewish 

resp<)nded to the COVlJ) 19 pandernic by developing and implementing protocols and procedures 

as per State and Federal guidelines from 1 inter alia, the CDC, DOH, United Sates Centers for 

Medicare and tvledicaid Services ("ClVlS'') and Governor Cuomo 1s Executive Orders. Dr. Israel 

contends that Plaintiff's medical record demonstrates the implementation of the CO'VID 19 

7 

7 of 12 [* 7]



FILED: NASSAU COUNTY CLERK 01/22/2025 10:24 AM INDEX NO. 605579/2022

NYSCEF DOC. NO. 133 RECEIVED NYSCEF: 01/14/2025

8 of 12

NYSCEF DOC. NO. 133 

INDEX NO. 605579/2022 

RECEIVED NYSCEF: 01/14/2025 

contacted Plaintiff's farnily to inJz,rm them of the inh::ction control policies being ifnp!emented to 

mitigate the smead of COVID ! 9 and further on f'vfarch 1 L 2020 Plaintiff's familv ,vas advised of .... ~ 
. . . ' ._, ' ~ . - . 

restrictions on visitation consistent with state directives and the CDC. Dr. Israel stated within his 

Affirmation this impacted Plaintiff care as he frequently refused treatment and medications, and 

his damthters, ,vbo visited their father, were oftentirnes the onlv ones \:vho could successfullv 
,(,.;;.: ' • • . • • ·.,.• . . . - • ,c-' 

encoi..n-af!,e their father to take his medication, Dr. !sn.wl stated when Plaintiff first mesented. \vith 
...._, 

X • 

possible sy.mptorns of COVID"I 9 on April 12- 2020, he \Vas provided appropriate testing and 

treatment based on the available information. Parker Je·wish argues the clinicai decisions to 

monitor Plaintiff's vital signs and symptoms, to place him on dropkt and isolation precautions, 

ultimately transferring him to the hospital and then rea<lrnitting him to Parker Je\vish from the 

hospital as a COVID 19 positive patient, and 1nanaging his symptoms ,vith drugs and other 

COV l D l 9 counter.measures \\·ere all in conformity vvith applicable public health guidance and 

conclusively establishes that Plaintiff's allegations are encompassed by the EIJTPA in1munily, 

Dr. Israel cont\~nds these at\:Jremeni.ioned decisions wen.~ in responsi:: to the pandemic and state 

and federal guidance which specifically impacted Plaintiff's care, 

Regarding Plaintiff's second admission, Dr. [srad states PlaintHI\vas re-admitted to 

Parker Je,111ish as a COVID19 patient and immediately isolated on a designated unit based on his 

status in accordance \vith public health guidance and the DOH\; I'v1arch 25th directive thus 

impacting P!aintiff's care. 

Dr. Gazis, attending physician at Paxker Je\vish who treated Pbi.ntiff stated within her 

Affinnation that tht COVID 19 panckrnic and Parker Jewish's response to it specifically 

impacted PlaintiU"s care, Despite Parker Jevvish\; good faith efforts to pn;.'.vent the spread of 
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COVfD l 9 in accordance with State and Federal guidance, Plaintiff developed COVID 19. Dr. 

Gazis stated, specifically on March 23, 2020, she placed Plaintiff on contact and droplet 

precautions as a precautionary measure since the signs and symptoms of COV 1019 '>Vere then 

some\vhat unknovv·n. Dr, Gazis made the decision to proactively mitigate the potemial spread of 

COVlD19 \Vithln the facility and for Plaintiff, thus impacting his care. On t--farch 25, 2020, 1,vhen 

Plaintiff began exhibiting lethargy and diminished appetite, he \Vas examined and started on 

COVlD l 9 c,)untermeasures of IV fluids and !abs 1,vere ordered. The foHov.:ing day when it \Vas 

noted he developed a fover, Plaintiff v,.:as classified as a Person Under I nvcstigation of COVlD 

19 (''Pl.ff') and was treated as such, thus demonstrating Parker Jewish 's response and the impact 

on Plaintiff Dr. Gazis stated Parker Jewish's implern.e.n.tation of temperature and vital sign 

checks; administration of COVrD 19 diagnostic testing; issuance of droplet precautions; use of 

PPE durim: ,1:.1atient contact: and the use of suppknK~ntal ox.yQ.cn and other clinical decisions to ..... ~ . ,. ....... 

treat Plaintiff's COVID 19 illness, all impacted his ovewll can::, Dr. Gazis states Parker kwish 

providtxi healthcare to Plaintiff in accordam .. :t with evolving CDC and DOH COVIDl9 guidance, 

Dr. Gazls avers Parker Jev,i'ish nrovided health care .. in good falth, indudin(!. S!)ecific nx~asures 
~ . - . -

directly related to his COVlDl 9 i!lness as documented in his rnedical chart, 

Parker Jc,;v1sh argues Plaintiff cannot claim the EDT PA does not apply due to allegations 

predicated on .negligence that occuncd in the months prior to the CO VID 19 pandemic, Parker 

Je\vish claims. in Nt,v York, a tort cause of action cannot accrue until an injury is sustained. 

Moreover, Parker Je,;v1sh contends the complaint docs not distinguish conduct claimed io 

constitute gross negligence from \-Vhkh is ordinmy negUgence and fails to include any specific 

.factual allegations to support an exception to EDTPA immunity. 
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In opposition Plaintiff claims the EDTPA repeal \Vas retroactive; the coinplaint contains 

causes Qf uctio.n for negligence that predate the EDTPA and a.re separate and apart to the 

negligence claims related to COV l D 19: Parker Je,vish failed to meet its burden at this early stage 

of litigation demori.Strat.ing hovv Plaintiffs care \vas impactedhy Parker Jc\,.iish's response to the 

COVJD19 pande1nic: Plaintiff properly plead gross negligence; and Plaintiffs claims do not fall 

within the PREP Act 

Plaintiff claims Parker Jewish failed to adequately prepare and respond to the COVI1)19 

pandemic and fail.ed lo implement proper policies and procedures in response to the COVID 19 

pandernk. Plaintiff claims if Parker Jev,:ish can invoke a rcpcaied statute, it failed to establish 

\-\'ith their physician AlTirtnations any real impact and link behveen Plaintiff;S care and Parker 

Jev,dsh's decisipn/activities111 response to COVID19 pandemic. Plaintiffa1so cla1ms due to the 

early swge oflitigation they should be afforded an opportunity to complete discovery and the 

evidence submitted in support of the instant motion is more appropriate for a summaryjudg111ent 

motion. Ft1rther, Plaintiff argues a question of fact exists asto \.vhether Parker Jewish acted in 

good faith during the COIVDl 9 pandemit: and \vhether it complied. \Vith all applicable fodernl 

and sl,tte public health guiddines and complied with tht:ir m'i'n pnJkJCt)!s and guidance. Plaintiff 

argues it. alleges r1egligence and injuries that occurred before the passing of the EDTPA as weli as 

gross ni=g!igence . .:tnd as a result the imn:rnnity does not apply. 

Here. it is well estahlishedby multiple departments of the Appellate Division that the 

repeal oftht~ EDTPA was :not retroactive (see A:fera v New Ybrk Ci'ty Health & Hosps. Corp,, 220 

A.D.3d 668 [2d Dept 2023]: see also Ruth v E!denvood Al Amherst, 209 /\J).3d 1281 [4tt; Dept 

2022]). Parker fo,vish has submitted its entitlement to immunity under the EDTPA with the 

supportofthe Aftirmmions by Dt lsrad an.d Dr. (foz.is (see Afera V New J-'i:wk Ci~y Health and 

10 
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223 AJ)3d 731 [2d Dept 2024Jl. Parker Je,vish submits that Plaintiff's care \vas impacted by their 

response to the COVID-19 outbreak and in support of state'::; directives. 

!n opposition, Plaintiff clairns an exception lo EDTPA inmmnity applied. Defendant 

submits that th;.:: claims Pfaintiff alkg('.s prdatc the EDTPA aJ1d did not accme until March 2020 

1:md that the conduct claimed. to be grossly negligent. is not chstinguished from the conduct 

claimed to be negligt~nt Hovvcver this is an early stagr of lit1gation, The Defond,rnt claims there 

is no factual predicate for the conclusions that Parker Je\vish \:Vas grossly negligent, only 

conclusions that arc devoid of any focts that rise to the kvd of \villful conduct that evidences a 

Dept 2024]. citing Re_y v Park, 262 A . .D.2d 624 [2d Dept 1999]; see also Barbaro v Eger Heahh 

/,Vhitehead v Pinehaven. Ope raring LLC. 222 AD3d l 04 [2d Dept 2023 J). 

Plaintiff submits that the Defendant has failed to condusivcJy establish thm its treatment 

\Vas specificaUy impacted by Deft,ndant's response to the COVlD-l 9 pandemic: and the State's 

din:~ctives as required under PHL 3082 as well as the sumdard s,~t fr,rth by the First Department 

Defendant almost never ,varrant dismissal under CPLR 3211 unless they conclusively establish 

that the Plaintiff has no cause of actiorL Lawrence 1'. Graubard Afii!er, 11 N.Y3d 588. 

The Court agrees that the Affirmations foil to address the multiple violations PJIHCR 

received including the failure to establish and maintain an infection pn.!vention and control 

program. In ,H.idition ,vhile the Defendtmts argue the services they provided to dc,:edent ,vere in 

good fallh the Court finds that is a factual qtwstion \vhkh can not be resolved on a 3211 motion, 
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Johnson v. AsbenJ', 190 A. D.3d 491 ( l '' Dept. 2021 ). The Court finds that the arguments ra.ised 

are mun; appropriate for a Summary Judgment "tvfotion. Vie,,ving the facts in the light 1rios1 

favorable to the PlaintdT und assuming tht'. truth of th1.~ allegations, the Plai.ntiffmay he ab1e to 

establish that the complained of conduct reached the level of gross neg! igcnce. With discovery 

still to be conducted. dismissal of the complaint is not v,·nrrnnted. 

Accordingly·, it is: 

ORDERED that the Parker Jewish's motion pursuant to CPLR § 3211 (a)(7) dismissing 

the complaint is DENIED and it is further 

ORDERED that all other requested relief not specifically addn:·ssed herein is denied. 

This shaH constitute the decision and order of the Court. 
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HONORABLE R. BRUCE COZZENS 

Suprerr1e Court Justice 

ENTERED 
Jan 22 2025 

NASSAU COUNTY 
COUNTY CLERK'S OFFICE 
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