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dismissing the complaint under the federal Poblic Readiness and Emurgency Preparedness Act

CPREP Act™), 42 LS. § 247464, et seq. is determined as provided herein
SHARI GERRINGER, as Proposed Administrator of the Estate of STEVEN
‘RRINGER aka STEFHEN GERRINGER seeks to recover damages for personal injuries
allegedly sustained by decedent STEVEN GERRINGER (*Plaintiff™). The claims asserted are
prerused on negligence, gross negligence, wrongful death, and nursing home malpractice
(NYSCEF Doc # 1) According to the Complaint, Parker Jewish was negligent in allowing

el

Plamtift to become infected with COVIDI, failed to protect Plaintidl from COVIDIY, falled to

tmely diagnose and treat Plainiift™s COVIDIS, and failed to implement proper infection control

\.,/
(‘;

and prevention policies INYSCEF Doc# 1),
Relevanr Facts
Plaintif bad two admissions 1o Parker Jewish, The first admission was from Febroary 21,
2019 to March 26, 2020 and his second admission was from April 2, 2020 to April 20, 2020,
Plainitt was transferred injtially to Parker Jowish from Bridge View Nursing Home for long
term care, Phue to his medica! condition, meluding dementia and cognitive deficits
capacily to make medical decisions, As a result, lus two daughters, Shart Gerringer ¢"Shari™) and

Lisa Thompson (*Lisa™) scted as his representatives. On March ¢, 2020 Parker Jewish mformed

Plaitdt"s family that it was taking all possible precantions to identty and prevent against the

pread of COVIDTS and all viral infections (NYSCEF Doc € 38, p. 20071 On Mareh 11, 2020

Farker Jewish informed Plaintiff™s designated representative and Plaintiff of the restrivted

visitation polioy (NYSCEF Daoc 38, p. 2009, On March 23, 2028, Plaintitf's family reportet

j o

after speaking to him on the phone that he had occasional sturred speech. (NYSCEF Doe # 38, p.

X

2020y Attending physician Dy Gazis examined Plaintift vig telephone and documented Plasntll
P !

()
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had an enwitnessed fall two days cartier. Dr. Gazis spoke with the nurse who told her Plaintift
currenily did not bave sturred speech and his vitals were stable, Plaintiff was alert and in no
acute distress, He was able 1o have & conversation with full sentences, However, Dr. Gazis could
not rule out TIA (rans ischemic attack). Dr, Gazds spoke with Lisa and Shart and advised that
they conld transfer their father to the Emergeney Room for a CT of the head, but he did not
appear to have any gross acuie nevrological changes. His daughters declined the transter as they

felt it would cause more agitation, worsen his condition, and because of their concerns regarding

COVITIS, The plan was o contivue with neuro checks and moniioring (WY SCEF Doc # 38, p.

&

~ 7

2021). On March 23, 2020, Plaintiff experienced altered mental status, Onexam, a Kennedy

wleer! was noted at the buttock to the sacrun IV hyvdration was ordered for dehydration, as well

as lab tests and wound care (NYSOEF Doc #38, p. 2023}, The following day, Plaintifl was noted

1o be lethargic, and he developed a fever of 103 with a cough and hypoxia (NY SCEF Doc # 38,

n, 20243, Dr. Gazie examined Plaintiff through FaceTime, Dr. Gazis notitied Plainail’s daughters
that bis condition was guarded, and Parker Jewish would do the “sams thing” as the hospital.

Despite Dy, Gaxis explaining that going 1o the hospital would put Plainifl at high nisk for
exposure to COVIDTG, his daughiers 1 reguested bis franster (NYSCEY Dov #38, 20234
Plaintiff was admitied to the hospital from March 26, 2020 t April 2. 2020, He tested
positive for COVIDIY and was diagnosed with sepsis secondary to COVIDIS. He recgived
treatment at the hospital and was discharged back to Parker Jewish. Upon readmission to Barkey
Tewish, he was to continge contact and droplet isolation precautions and his vital signs were 1o

be monitored every shift, Throughout this admussion, Plaimtiff was noncomphiant with his

medications and had poor food intake. Plaintif received IV hydration and wound care. His

Y An uleer that develops rapidiv during the finaf stages of & pevson’s life,
3
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daughters were frequently notified of thelr futher’s noncompliance. On Aprit 19, 2020, Plaintify
was congested. He was seen at bedside for cough and his oxygen saturation was 90% on room
air. Plaintifl was 1o receive oxygen via nasal cannula, undergo a chest x-ray the following
morning, and have his vital signs monitored every four hours, On April 20, 2020, Plaintifl had
cotlee ground emesis. Shart was notified and Pluiotif was transferred o the hospital for Gi
hemornthege aud hyperkalenda (NYSCEF Doc 34y According to the Complaint, Plaintif passed
away on May 1, 2020, due 1o COVID 19,
Discussion

Defondants move pursuant to OPLR § 3211 (a)(2) and {8X7) seeking to dismiss the
Compiaint for lack of subject muatter jurisdiction and for failure to state a cause of action stating
Parker Jewish is immune trom hability under the EDTPA and/or the PREP Act,

N

It is well settled on & motion to dismiss pursuant to CPLR § 321X for fatlure to

K

= canse of action, the Court must afford the pleading o hberal construction, accept all facts

as alleged in the pleading to be true, accord the plaintitt the benefit of every possible favorabie
inference, and determumne only whether the facts a3 alleged U withan any cognivable legal theory
{Leom v Moriinez, 84 NY.23 83 [19941) On such wotion, the guestion becomes whether the
Plaintifl has a cause of action, not whether the Plaintiff has stated one. Jd “While a court s
permitted to consider evidentiary material submitted by a defendant in support of a motion to

R

dismiss pursuant to CPLR 4 3211 {a)7), such evidence may only be considered 1o determine

whether the plaintitt “has o canse of action, not whether be has sated one™ (Huartnage! v GTW

Conte, 147 AD3d 819 [12d Dept 20174, quoting Guggenheim v Ginchurg, 43 MY2d 268 [1877]).
“With respect 1o tort olaims, sccrual ocours when the claim becomes enforceable, e,

when all elements of the tort can be rthitully alleged in g conplaint, General, tort claims accrue
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upon an injury being sustained. not upon the defendant’s wronglol act o the plaimtill"s discovery
of the injury™ (City Store Gates Mg, Carp v Espire Roliing Steel Gates Corp., 113 AD3d 718
{2d Dept 20047

EDTed

The EDTEA was enacted on April 60 2020 and mads retroactive to March 7, 2020, The
CDTPA Himited Habifity to health care facilities for all civil matters for neglizent infuries or death
EDTPA linntted Habitity to health care facilities fur all { ters gligent 3

digectly due from the COVINIY pandemic (see Hhirehead v Pine Faven Operating L4, 222
AL33d 104 {3d Dept 2023} see wise Public Health Law former art 301, § § 3080-3082). The
EDTPA was repealed on April 6, 2021, It has been determined that the repeal of the EDTPA was
not retroactive (see Rl v Elderwood 45 Amkerse, 209 ADAd 1281 [4% Dept 2022,

“By way of background, at the outset of the COVID-19 pandemic in early 2020, then-
Governor Cuomo signed execntive orders declaring a disaster emergency tn New York State
{see Executive Ovder A, Cuomol No. 202 {9 NYCRR 8202]) and, among other things, granting
health eare workers inuunity from civil Hability, except for instances of gross neglivence, for
any inpury or death alleged to have been sustained directly as a result of providing medical

services in support of the State's response o the COVID-19 outbreak {see Excentive Order AL

Cuomod No, 20210 (9 NYCRR 82021017 {Ruth v Elderwood At dmberse, 209 A D3d 1281

[4™ Dept 20227). Soon after, the EDTPA was enacted. “The purpose of the legislation was “to
promote the public hoalth, safety and welfare of all citizens by broadly protecting the health care
facilities and health care professionaly in this state from Hability that wmay result from treatment

of individuals with COVID-19 under conditions resulting from circumstances associated with the

public health emergency™ (g at 1282}

L
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“[TThe EDTPA initially provided, with certain exveptions, that & bealth cave facility shall

have inununity from any Hability, civil or crimingl, for any harm v damages aliegesd to have

e Posy

heen sustained as g result of an act or omission in the course of arranging for or providing health

I
£
s
297
%
L4
=4
o
-
e
e
i

cs as long as three requirements were met: |1 the services were arranged for or

~

provided pursiant to a COVID-19 emergency rule or otherwise in accordancs with applicable

&

faw, [2] the act or omission was itopacted by decisions or activities that were 1 response 1o or 48

a result of the COVID-19 outhreak and in support of the State’s divectives, and {31 the services

PR

were arranged or provided in good faith” (Mera v New York City Health & Hosps, Corp., 220

AD.3d 668 [2d Dept 20231 internal guotations marks omitted]; see Public Health Law former §

3082{11; see also Damon v Clove Lakes Healtheare and Rehabilitution Cener, fne., 228 ADGd
Thus, & defendant moving for dismissal on this ground, must demonsirate “that the

sreatment of plaintiff was impacted by the health care facility’s or health care pr ofessional’s

deeisions or activities in response to or as a result of the COVID-19 outbreak and in support of

the state’s directives™ (Matos v Chiong, 2021 NUY. Stip Op 32047¢U), "1 {Sup Ct, Bronx Count
May 27, 2021) {internal quotation marks omitied]; see Public Heajth Law former § 3082 {1iib)

cee aisn Whitehead v Pine Haven Operating LLC 222 A.D3d 104 (3rd Dept 2023}

Fxceptions to the EDTPA fmmunity include where an act or omission constitutes willful

3

or intentional criminal misconduct, gross negligence, revhless misconduct or intentional

infliction of harm {(see Public Health Leow § 3082). "To constitute gross negligence, a parly’s

N

conduct must smack || of intentional wrongdoing or evinee {] a reckless inditference to the rights

of others™ {Goldstein v Carnell dssoc, Ine, 74 AD3A 745, 47 124 Dept 20101 [internal

quetation wiarks snd citations omitted]).
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it is well settled that the defendant bears the burden, in the first instance, to establish that
the three criteria in Public Health Law former § 3080(11 are satistied” (ddfer v Troy, 2023 NY.
Mise, LEXES 11547 {Sup Cr, New York County 20231, "I the defendant is successful in doing
50, the turden then shifts to the pleintif¥ 1o establish that his or her claim falls within the
unmaonity exception set forth in Public Health Law former § 3080 {21 (see Crapmpron v Gurnet
Headtiz, 73 Mise, 3 at 338 {deffer v Tray, 2023 WY, Mise, LEXIS 11347 {Sup Ct, New York
County 2023]).

The fnstant Motion

Parker Jowish claims dismissal is required under the EDTPA as the complaint expressly
alleges harm sustained as a result of an aot or omission in the course of the diagnosts, prevention
or treatment of COVIDY, Ty support of s motion, Parker Jowish subyuits, inter alia, the Parker
Jewish medical record, copies of policies and procedures provided by Federal and State entities

B

for COVIDIY, Parker Jewish's infection contrel protocols, and the Affirmations of Igor Israel,
ML (PDr Tsrael™) and Sophia Gazis, M.D. (*Dr. Gazis™ ). Parker Jewish contends both D Israel
and D Garis conclusively establish that Plaintifl’s treatment, while a resident of Parker Jewish,
was provided in good fatith and unavoidably impacied by his COVIDY infection and that the

acts and decisions of Parker Jewish were in response to the COVIDTS outbreak, thereby meeting

the griteria nnder the EDTPAL

Specitically, Dr Israel, Medical Director of Parker Jewish, avers that Parker Jewish

responded to the COVIDIY pandemic by developing and implementing protecels and procedures
as per State and Feders! gutdelines from, inter ally, the CDC, DOH, United Sates Centers tor
Medicare and Medicatd Services ("OMS™y and Govarnor Cueme’s Executive Orders. D Israel

3

contends that Plaintilt™s medical record demomsirates the implementation of the COVIDIQ

~.3
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policies and s impact ov bis cave. Dy, Isvael states as early as March 6, 2028, Parker Jewish staft
contacted Plaind s family 1o inform them of the infection contrel policies being impiemented to
mitigate the spread of COVIDIY and further on March 11, 2020 Plaintift™s family was advised of
restrictions on visitation consistent with state directives and the CDC, Dr. Israel stated within his
Afftrmation this impacted Plaintiff care as he frequently refused treutment and medications, and
his daoghters, who visited their father, were oftentimes the only ones who could successfully
encourage their father to take his medication, Dr. fsracel stated when Pladntilf fiest presenied sith
possible symptoms of COVIDTS on April 12, 2020, he was provided appropriate testing and
weatment based on the available Information. Parker Jewish argues the clintcal decisions o
mosnitor Plaintifl’s vital sigas and symploms, to place him on droplet and isolation precautions,
altimately transferring him to the hospital and then readmitting him to Parker Jewish from the
hospital as 8 COVIDIY positive patient, and managivg bis symptoms with drugs and other
COVIDIY countermeasures were all in conformity with applicable public health guidance and
conelusivaly establishes that Plaintiffs allegations are sncompsssed by the EDTPA Immunity,
Tir. Isracl contends these afprementioned decisions were in responss to the pandemic and state
and federal guidance which specifieally impacted Plaingit's care.

Regarding Plaimif¥s second admission, Dr Isracl states Plaintitf was re-admitied to
Parker Jowish as 2 COVII patient and inynediately isolated on » designated unit based on his
status in accordance with public health guidance and the DOHs March 25" directive th
impacting Plaintiit’s care

v, Ciazis, attending phvsician at Parksy Jewish who treated Plaintitf stated within her
Affivioation that the COVIDTY pandemic and Parker Jewish’s response to it specifieally

impacted Plaintil’s care. Despite Parker Jewish's good faith efforts to prevent the spread of
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COVID1Y in aceordance with State and Federal guidance, Plalmitf developed COVIDIS, Dr.
Cazis stated, specifically on March 23, 2020, she placed Plaintiff on contact and droplet
precautions as & precautionary measure since the signs and symptoms of COVIDTY were then
somewhat unknown. Dr, Gazis made the decision to proactively mitigate the potential spread of
COVIDTS within the faciliey and for Plaingif, thus mpacting s care. On Mareh 25, 2020, when
Plaintiff began exhibiting tethargy and diminished appetite, he was examined and started on
COVIDTY countermesasures of TV fnids and tabs were ordered. The following day when it was
noted he developed a fover, Plaintiff was classified as a Person Under lnvestigation of COVID
19 ("PUT) and was reated as such, thus demonstrating Parker Jewish's response and the impact
on Plaintiff Dy, Gazis stgted Parker Jewish's implementation of temperature and vital sign
checks; administration of COVID1Y diagnostic testing: issuance of droplet precautions; use of
PPE during patient contact: and the use of supplemental oxygen and other clinical decisions to
treat PlaintifT™s COVIRIY illness, all impacted his overall care, Dy, Gazis states Parker Jewish
provided healtheare to Pladutiff in accordance with evelving CDC and DOH COVIDIS guidance.

]

Dr. Gazis avers Parker Jewish provided health care, in good faith, including specific measures

by

P

direcsly related to his COVID19 illness as documented w his medical char

Parker Jowish argues Plaintiff cannot claim the EDTPA does not apply due to allegations
predicated on pegligence that occurred i the months prior to the COVIDIY pandemic, Parker
Jowish clatms, in New York, o tort cause of agtion cannot acerue uniil an injury is sustained.
Moreover, Parker Jewish contends the complaint dees not distinguish conduct claimed to
constitute gross nepligenve from which is ordinary negligence and fails to Include any specific

wiual alfegations to support an exception to EDTPA immunity.
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In opposition Plaintifl claims the EDTPA repeal was retroactive; the complaint contains
causes of action for negligence thut predate the EDTPRA and ave separate and apart to the
neglipence claims related to COVIDTY; Parker Jewish fatled 1o meet lis burden at this early stage
of Htigation demonstrating how Plaintiff’s care was impacted by Parker Jewisl's response 1o the

COVIDTY pandemic; Plaintiff properly plead gross negligence; and Plaintiff”s claims do not fall
within the PREP Act,

Plaintiff clatms Parker Jewish failed to edequately prepare and respond to the COVIDI®
pandemic and failed to implement proper policies and procedures in response to the COVIDID
pandemic. Plaintiff claims if Parker Jewish can invoke a repealed statute, it failed to establish
with their physician Affirmations any real impact and Hak between Plaintif's care and Parker
Jewish's decision/activities in response to COVIDIY pandemis. PlaimifY also elaims dug to the
early siage of litigation they should be afforded an opportunity to complete discovery and the
evidence submitted in support of the instant motion is more appropriate for a summury judgment
motion, Further, Plaintiff argnes a question of fact exists as to whether Parker Jewish acted in
good faith during the COIVDIY pandemic and whether it complied with all applicable federal

and state public health puidelines and complied with their own protocels and guidance. Plaintifl
argues it alleges negligence and injuries that occwrred before the passing of the EIXTPA as w el as
gross negligence, and as a result the immunity does not apply.

Here, it is well esiablished by maltiple departments of the Appellate Division that the
repeal of the EDTRA was not retroactive {see Mera v New York Ciry Health & Hosps. Corp., 220
A DA 668 [2d Dept 20231 see wivo Rtk v Elderwood Al Amberss, 209 A3 1281 [4% Dept
20227y, Parker Jewish has submitted its ontitlement to immunity under the BEDTPA with the

support of the Affirmations by Dr. lsrael and Dr. Gazds {see Mera v Now York City Health and
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Hosps, Corp., 220 AD3d 668 [2d Dept 20231 see alse Martiner v NYC Health and Hosps. Corp,,
223 AD3A 731 [2d Dept 20241, Parker Jowish submits that Plaintift’s care was impacted by thelr
responss to the COVI-19 owbreak and 1o support of state’s divectives.
in opposition, Plaintff claims an exception o EDTPA immunity applied. Defendant

submits that the claims PlaintifV alloges predate the EDTPA and did not acerne wittl March 2020
and that the conduct claimed to be grossly neghigent is not distinguished from the conduct
claimed to be negligent. However this is an early stage of litigation. The Defendant claims there
is nio factual predicate for the vonclusions that Parker Jewish was grossly negligent, only

conclustons that ave devoid of any facts that vise 1o the level of willftl conduet that evidences a
high degres of morad culpability. {(see Hasan v Terrace dequisitions I LLC, 224 A D30 475 e
Dept 20241, citing Rev v Park, 262 A.0.2d 624 [2d Dept 19991; see also Barbare v Eger Health

A

Care and Rehabilitation Cenrer, 83 Mise 3d 1238(A) [Sup C1, Richmond County 2024, see ;:m{)
Whitehead v Pinehaven Operating LLC 222 AD3d 104 {2d Dept 20231}
Plaintiff submits that the Defendant has failed to conclusively establish that its treaiment

was specifically impacted by Defendant’s response to the COVID-19 pandemic and the State’s

divectives as required nnder PHL 3082 as well as the standard set forth by the Fiest Departruent
ity Hodder v Jocod . 1024 NY Slip Op 03864 decided July 18, 2024, Affidavits submitied by a
Diefendant almost never warrant dismissal under CPLR 3211 uniess they conclusively establish
that the Plaintiif has no cause of action, Lawrence v Graubard Mifler, 11 KUY 3d 388

The Court agrees that the Affirmations fail to address the multiple violgtions PIHUR

received including the failure to establish and maintain an infection prevention and contrnl

progran. In addition while the Defendants argue the services they provided to decedent were in
good faith the Court finds that {s a factual question which can not be resolved on a 3211 motion,
it
11 oft 12
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Johason v dsberry, 190 ADAA 491 (1Y Dept. 20210 The Court finds that the arguments raised
are miere appropriate for a Summary Judgment Motion, Viewing the facts in the light most
favorable 1 the Plaintifll and sssuming the truth of the allegations, the Plaintiff may be able to
establish that the complained of conduct reached the fevel of gross negligence. With discovery
still to be conducted, dismissal of the complaint is not wartanted.

Accordingly, it i

ORDERED that the Parker Jowish's motion pursuant to CPLR § 3211 {a}7) dismussing
the complaint 1s DENIED and it 15 further

ORDERED that all other requested relief not specifically sddressed herein ts dented.

This shall constitute the decision and order of the Cowrt.

“
HONORABLE R, BRUCE COZZENS
Supreme Cowt Justics
Jan 22 2025
NASSAU COUNTY
COUNTY CLERK'S OFFICE
12
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