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PRESENT: 

SUPREME COURT: STATE OF NEW YORK 
COUNTY OF NASSAU 

HON. JEROME C. MURPHY, 
Justice. 

INDEX?'f6. 708695/2024 

RECEIVED NY~ 02/27/2025 

TRIAL/IAS PART 5 
RONEN GUETA, 

Plaintiff, Index No. 608695-24 
Motion Date: 1-7-25 
Sequence No.: 001 

- against-
DECISION AND ORDER 

JESSICA GUETA and GUETTA BUILDING 
COMPANY LLC, 

Deferid:mts. 

The following papers have been read on this motion: 
Motion Seq. 001 
Notice of Motion, Verified Complaint, Memorandum 
.of Law in Suppo·rt ..... , .. ;· .....................•... ; ..............•........... 
Affirmation in Opposition, ............................................. . 
Reply Memorandum of Law jn Further Support ............ . 

PRELIMINARY.STATEMENT 

NYSCEFDOC. 

6-9 
IO 
14 

In Motion Sequence 001, Defendants move for an Order; I. Pursuant to CPLR 3211 (a)(?) 

dismissing the Verified Complaint filed by plaintiff Ronen Gueta ('"Plaintiff'}; arid (ii) Granting 

such other arid further reliefas the Court deernsjustand equitable. Opposition arid Reply have been 

submitted. 

-1-

[* 1]



FILED: NASSAU COUNTY CLERK 03/03/2025 01:26 PM INDEX NO. 608695/2024

NYSCEF DOC. NO. 16 RECEIVED NYSCEF: 02/27/2025

2 of 20

NYSCEF DOC. NO. 16 

BACKGROUND & DISCUSSION 

INDEX NO. 608695/2024 

RECEIVED NYSCEF: 02/27/2025 

llpon the foregoing papers, Defendants JESSICA GUETA and GUETIA BUILDING 

COMPANY LLC' S motion for an order pursuant to Civil Practice Law and Rules ('CPLR") 

32l 1(a)(7), dismissing the complaint is deterinined as set forth hereinafter. 

Factual and procedural background 

On May 17, 2024, Plaintiff RONEN GUETA ("Roneh") commenced this acdoh against 

Defendants JESSICA GUETA ("Jessica"Jand GUETTABUILDING COMPANY LLC ("GBC") 

by filingasummonsand complaint. 

AccordingtcJ the complaint, on April 7, 2016, Ron en ahd Jessica, a married couple, formed 

GBC to engage ih the business of real estate acquisition and development. Although Ronen ahd . . 

Jessica did not enter into a written operating agreement, they agreed that all profits would be 

distributed equally; that all company expenses would be home equally; that all business decisions 

would be made with unanimous consent; that Ronen would solicit investors ahd customers and 

oversee on-site construction; ahd, that Jessica would manage bookkeeping, accounting, payroll, ancl 

human resources. In 2(l20 the parties commenced an action for divorce. During the pendencyoftheir 

divorce, Ronen discovered that Jessica had allegedly misappropriated millions of dollars.from GB_C 

for her own personal use. It is further alleged, among other things, that Jessica made 

misrepresentations to third parties to allow her to gain control over GBC; that she has disparaged and 

defamed Ronen; and, that she has interfered with Rorien's business relationships. 

The complaint asserts 14 causes of action sounding in breach of contract (first cause of 

action); fraud i.n the inducement (second cause of action); fraud in the execution (third cause of 

---------------------""'""'...---......------------------""'.""··-····-····--··· [* 2]
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action); prima facie tort (fourth cause of action); defamation per se (fifth cause of action); 

defamation {sixth cause of action); tortious interference with contract (seventh cause of action); 
. .· .· 

tortious interference with business relations (eighth cause of action}; breach of fiduciary duty (ninth 

cause of action); unjust enrichment {tenth cause of action); prejudgment attachment of assets 

(eleventh cause of 1:1ction); dissolution with surcharge (twelfth cause of action); dissolution 

(thirteenth cause of action); and, accounting{fourteenth cause of action) . 

. Jessica and GBC {"Defendants'1} move to dismiss the complaint for failure· to· state a cause 

o:faction, which motion has been fullybtiefed with opposition and reply; 

Forthe reasons set forth hereinafter, Defendants' motion is granted:in part and denied in part, 

Analysis 

In determining a motion to dismiss pursuantto CPLR 3 211 (a)(7) for failure to state a cause 

of action, it is well settled that the court must "afford the pleading a liberal construction, accept all 

facts as alleged in the complaint as true, accord the plaintiff the benefit of every possible favorable 

inference;. and determine only whether the facts as alleged fit within any cognizable legal theory" 

(DavydovvYousseji, 205 AD3d 881 [2dDept 2022]); 

L. Breach of contract (first cause of action) 

The complaint's firstcause ofaction for bteachof contract alleges that Jessica breached her 

contract with Ronen by making decisions affecting GBC without Ronen's consent and by 

misappropriating GBC's assets and Ronen's.personal funds. 

Defendants argue that the first cause of action for breach of contract should be dismissed 

because Ronen lacks standing to bring a derivative ¢laini belonging to GBC as an individual claim; 

[* 3]
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and, because Ronenfails to.allege the existence of a contract governing the use of his personal funds, 

In opposition, Ronen argues that the complaint sufficiently pleads the requisite elements of breach 

of contract and that he has suffered a direct harm as the result of Jessica's misappropriation of his 

personal funds. 

''[T]oplead a cause of action for breach of contract, a plaintiffusuallymustallege·that: (I) 

a contract exists ... (2) plaintiff performed in accordance with the contract ... {3) defendant 

breached its contractual obligations ... and (4) defendant;s breach resulted in damages'' (34-06 73, 

LLC v Seneca Ins: Co., 39 NY3d 44 [2022] [internal citations omitted]). 

"Generally, corporations have an existence separate and distinct from that of their 

shareholders ... and an individual shareholder cannot secure a personal recovery foran :alleged 

wrong done to a corporation" (New Castle Siding Co. v Wolfson, 97 AD2d 501 [2d Dept 1983], ajfd, 

63 NY2d 7 82 [ 1984] [internal citations omitted]). ''The fact thftt an indi Vidual closely affiliated with 

a corporation (for example, a principal shareholder, or eyen a sole shareholder), is incidentally 

injured by an iajuryto the corporation does not confer on the injured individual standing to sue on 
. . 

the basis of either that indirect injury or the direct injury to the corporation"· (Id. at 502). "Where, 

however ... it appears that the injury to a shareholder resulted from the violation of a duty owing 

to the shareholder from the wrongdoer, having its origin ii1 circumstances independent of and 

extrinsic to the corporate entity, an individual cause of action may exist fora shareholder of an 

allegedly wronged corporation" (Id.). Nev_ertheless, ''[a]llegations of mismanagement or diversion 

of assets by officers. or directors for their ovm. enrichment, without more; plead a wrong.to the 

coiporatioti only; for which a shareholder may sue derivatively but not individtially'' { Elenson v Wax, 

215 AD2cl 429 [2d.Dept 1995]). 

-4-
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Even accepting the factual allegations as true and according. Ronen the benefit of every 

favorable inference, the complaintfails to state a cause of action for breach ofcontract.Inasmuch 

as the first cause of action alleges misappropriation ofcorporate assets, such claim is derivative in 

nature and belongs to GBC. Moreover, inasmuch as the firstcause of action allegesmisapprop:dation 

ofRonen's personal funds, it fails to allege the existence of a contract governing the use of his 

personal funds {see; e.g., Theaprin Pharms. 1 Inc. v Conway; 137 AD3d 1254 [2d Dept 2016]). . . . 

· Therefore, that branch of Defendants' motion seeking dismissal of the first cause of actionfor breach 

of contractis granted. 

iL . Fraud in the inducement {second cause of action) 

The complaint's second cause of action for fraud in the inducement alleges that Jessica 

falsely represented thatshe would be art equal partner and that she would serve as afiduciary to GBC 

and to Roneh, 

Defendants atgue that the second cause of action for fraud in the inducement should he 

dismh;sed because the allegedstatementmisrepresents an intention to perfo:n11 under the contract, 

which is insufficient to allege fraud. Defendants also argue thatthe complaint's allegations lack the 

requisite particularity to plead fraud. In opposition, Ronen argues thatthe·complaint's allegations 

demonstrate that at the time Jessica represented that she would be an equal partner and a fiduciary, 

Jessica harbored an intent not to honor those representations. 

''To recover damages for fraudulent inducement, a plaintiff must prove '(l) a 

misrepresentation or an omission of material fact which was false and knoWn to. be .false by the 

defendant, (2) the.misrepresentation was made for the purpose ofinducirtg the plaintiff to rely upon 

-5-
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it, (3} justifiable reliance of the plaintiff on the misrepteserttatiort or material omission; artd (4) 

injury' " (CANBE Prop., LLC v Curato/a,227 AD3d 654 [2d Dept 2024], quoting Oxford Health. 

Plans (NY), Inc. v Bio med Pharms.,. Inc., 181 AD3d 808· [2d Dept2020]). "[W]hereacause of action 

is based in fraud, ·the circmriStan:ces constituting the wrong shall be stated irt detail' " (Mandarin 

Trading Ltd. v Wildenstein, 16NY3d 173 [2011]). 

'' A cause of action alleging fraud does not lie where the only fraud claim relates to a breach 

of contract" {WIT Holding Corp. v Klein, 282 AD2d. 527 [2d Dept 2001 ]). "A present intent to 

deceive mustbe alleged and a mere misrepresentation of an intention to perform under the contract 

isinsufficient to allege fraud'; (Id.). 

Even accepting the factual allegations as true and according Ronen the benefit of every 

favorable inference, the complaint fails to state a cause of action fot fraud in theinducementbecause 

the complaint'sallegations amount to a misrepresentation ofJessica'sintention to perform pursuant 

to the parties' agreement. Contrary to Ronert 's contention, allegations regarding Jes Sica' s subsequent 

misconduct are notindicative of her intention atthe tiine she made the representation. Therefore, that 
. . 

branch of Defendants' motion seeking dismissal of the second cause of action for fraud in the 

inducement is granted. 

iii. Fraud in the execution (third cause of action) 

The coinplairtt'S third cause of action for fraud. in the execution alleges that Jessica forged 

Ronert's signature on docuinents,which allowed her to gain corttrolof GBC an:dtcnnisapprnpriate 

GBG's assets. anq Ronen's personal funds. 

Defendants arguetlu1t the third.cause·of action for fraud in the execution should be. dismissed 

be<::ause the complaint's allegations lack the requisite particularity to plead fraµd. Notably, 

[* 6]
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Defendants argue that the complaint's allegations fail to identify the allegedly forged documents, to 

whom those documents were presented, and/or how those documents were relied upon. In 

opposition; Roneil argues that, although he did not sign arty of the documents, Jessica used those 

documents with his forged signature to mislead third parties and to induce them to act. 

In addition to the requisite elements of fraud, ''[fJraud in the execution ... arises where a 

party did notknow the nature or the contents of the document being signed, or the consequences of 

signing it, and was nonetheless misled into doing so" (Whitehead v Town House Equities, Ltd., 8 

AD3d 367 [2d Dept 2004]; see also Paredes v Vorhand, 204 AD3dl468 [ 4th Dept2022]). 

Even accepting the factual allegations as true and according Ronen the benefit of every 
. . 

favotableihference, the complaintfails to state a cause of action for fraud in the execution because 

it does not allege thatRonen, or anyone, was misled into signing a document without knowledge of 

its contents or the consequences of their signature. Therefore, that branch of Defendants' motion 

see kiri$'. dismissal of the third cause of action for fraud in the execution is granted. 

iv, Prirnafacie tort(fourth cause of actiori) 

The complaint's fourth cause of action for prima fade tort alleges that Jessica~s TIIisconduct 

WaS. inflicted on Ronen with malicious intent. 

Defendants argue that the fourth cause of action for prim a facie tort should be dismissed 

because the complaint fails to allege that Jessica's sole motive was malicious intent or disinterested 

malevolence. Defendants also argue thatthe complaint's allegations lack the requisite particularity 

to plead special d1.1m1.1ges. In opposition, Ronen argues that the complaJnt sufficiently alleges that 

-7-
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Jessica was motivated by malice ap.d that he ·suffered clamages in ah estimated amount· of 

$10,000~000. 

''The requisite elements. for a cause of ·action Sourtding in prim.a facie tort include (1) 

intentional infliction ofharm, (2) resulting in special damEtges, (3) withoutexc.use or j4stification, 

( 4) by an act or series of acts which are otherwise legal" (Diorio v Ossining Union Free Sch. Dist., 

96AD3d 710 [2d Dept2012]). "To adequately plead prima facie tort, the complaintnmstplead the 

defendant's malicious intent or disinterested malevolence as the sole motive for the challenged 

conducf' (Ahme.dElkoulily, MD.,P.C vNew York State CatholicHealthplan, Inc., l53AD3d 768 
. . 

[2d Dept 2017]). "Special damages 'must be alleged with sufficient particularity to identify actual 

losses and be related causally to the alleged tortious acts' " (Shahid v Slochowsky & Slochowsky, 

LLP, 208 AD3d 1381 [2d Dept 2022], quotingLuciano v Handcock, 78 AD2d 943 [3d Dept 1980]). 

Ultimately, ''prima facie tort was designed to provide a temedy for intentional and malicious actions 

that cause hann and for which no traditional tort provides a remedy, and not to provide a 'catch-all' 

alternative fot every cause of action which cannot stand on its legs" (Lcmc:aster v Town of E. 

Hampton,54 AD3d 906 [2dDept2008], quoting:Bassim v Hassett; 184 AD2d908 [3d Dept 1992] 

[internal quotations omitted]). 

Even accepting the factual allegations as true and according Ronen the benefit of every 

favorable inference, the complaint fails to state a cause of actionfot prima facie tort. The complaint's 

allegations regarding Jessica's self-dealing and self.;.promotion contradict the allegation that malice 

wru; the sole motive for heraUegecl misconduct .. Moreover, the conclusory aOegEition.of an estimated 

amount ofdamages is insufficient to .plead special damag~s (see; e.g, Franklin D. Nastasi Trust v 

_____________________ __,,..,,......,.,,.,...._ ___________________ ····-········--··-···-
[* 8]
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Bloomberg, L;P., 224AD3d 804 [2d Dept 2024]). Therefore, that branch of Defendants' motion 

seeking dismissal of the fourth cause of action for prim a facie tort is granted. 

v. Defamation per se artd defamation (fifth and sixth causes of action) 

The complaint's fifth and sixth causes of action for defiµnation per se'. and defamation allege 

that Jessica published false statements about Ronen to third parties orally and in writing; which 

statements were intended to damage his professional and personal reputation. 

Defendants ~gue that the fifth .cause of action for defamation per se and the sixth cause of 

action for defamation should be dismissed 'because the complaint's allegatiOns lack requisite 

particularity to plead defamation.Notably, Defendants argue that the cmnplaint' s allegations fail to 

identify the particular words, as well as when, where, to whom and the maTI11er in which those 

particular words were published. In opposition, Ronen argues that the complainf s allegations 

sufficiently allege that Jessica made Statements accusing him of being "an abuser, thief, drug addict, 

and criminal." Ronen acknowledges that the complaint does not allege the names of the specific 

individuals to whom these statements were made but argues that they were identified as ''business 

associates." Ronen .further argues that· he did riot need to ·allege the specific·times that these 

statements were made because. the defamation i~. ongoing. 
' ' 

To plead a cause of action for defamation, the plaintiffmustallegethe foUoWingelements:: 

"(a) a false statementthat tends to expose a person to public contempt, hatred, ridicule; aversion, or 

disgrace, (b) published without privilege or authorization to a third party, © amounting to fault as 

judged by, at a minimum, a negligence standarcl, and ( d) either .causing special harm or constituting 

defamation per se" (Greenberg v Spitzer, 155 AD3d 27 [2d Dept 2017). "A false statement 

-9-
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constitutes defamationper se when it charges.another with a serious crime or-ien_ds to fojure another 

in.his or her trade, business, or profession;' (Geraci v Probs(, 61 AD3d 717 [2dDept2009]; aff.das 

modified and remanded, i5.NY3d 3J6 [2010)). 

·"CPLR 30.1.6(a:) prpvides that in:an. action."t9 recove_r damages for libel or ·_slander, the 

.particullµ' words ... complained of sh1;1.U he set forth in_ the complaint. A .cause of action· :sow1d1ng:_ in 

defamation wh1ch.:fails to. comply with these special pleading reqµirements must be dismisse~i'' 

(Fusco v Fusco, 36 AD3cl 589 [2d Dept 2007)), ''Failure to state the piuiicular person or persons to 

whom th~_·-allegedly defamatory statements were made also warrants dismissal'-' (Id.). 

Even accepting the factual allegations as true and according Ronen the benefit of every 

favorable inference::, the complaint" fails to .state -a cause of action for defamaticm per se and 

defamation. Conirary to-Ronen,..~ contention, the·· complaint merely Su.mtharizes the· statements 

allegedlymade and otherwise fails to specify when, where, to whom~ and the manner in which these 

statements were made. Therefortl, those branches ofDefortdants' .motion seeking·dismissal of the 

complaint's fifth. cause of action for defamation per·-se and its .sixth cause of.action for--defamation 

are granted. 

vi. 

T.ortious interference with- contract (seventh.-cause of action) 

The complaint's seventh cause of action for tortious interference with contfactalleges that 

ail investor had extended Ron.en a line of-credit in th¢ amount of $100,000,00O to be: used at his 

·discretion for:L,usiness;pursµits; thatJe~sicawas-aware of this line of credit;.thai Jessica intentionally 

interfered with the contract by tnaking dtlfamatory stateme_nts re~wding Ronen; and, that, as a result 

ofthese defamatory.statements, the investor rescinded.Ronen's line of credit. 

[* 10]
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Defendants argue that the seventh cause of action for tortious interference with contract 

shouldbe dismissedbecause•it isvagµe andconclusory.Defendants also.argue thatthe allegations 

are insufficient to plead that Jessica intentionally procured the investor's breach of contract. In 

opposition, Ronen argues that due to her position in the company, Jessica's knowledge of the line 

ofcredit may bereasoriablyinferred; and, that she intentionallymade defamatory statements to cause 

the investor to rescind the line of credit. 

"The elements of a cause of action alleging tortious interference with contract are: (1) the 

existence of a valid contractbetween the plaintiffand a third party, (2) the defendant's knowledge 

of that contract, (3) the defendant's intentional procurement of a third-party; s breach ofthat contract 

withoutjustification, and (4) damages" (Nagan Const., Inc. v Monsignor McClancy Mein. High Sch., 

117 AD3d 1005. [2d Dept2014]). "A necessary element of such cause of action is the intentional and 

improper procurement of a breach and damages" (Law Off.s, of Ira H Leibowitz v Landmark 

Ventures, Inc., 131 AD3d 583 [2d Dept2015]). 

Accepting the factual allegations as true and according Ronen the benefitof every favorable 

inference, the complaint sufficiently pleads a cause ofaction for tortious interference vtith contract 

by alleging the existence of a line of credit; Jessica's knowledge of that line of credit; Jessica'.s 

intentional interference with the line of credit; and, damages resulting from the investor rescinding 

the line of credit. -Therefore, thatbranch of Defendants' motion seeking dismissal of the Seventh 

cause of action for tortious interference with contract is denied. 

vii. Torlious interference with business relations (eighth.cause ofaction) 

[* 11]
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The eighth cause of action fortortiousinterference with businesstelations allegesthatRonen 

had been engaged by NasserAhmad ("Ahmad") to build homes at329 Mecox Road, Watennill, New 

York ("329 Mecox Road"), as Well as at two locations in Bridgehampton, New York. The complaint 

alleges that Jessica took affiiniative steps to prevent constructj.on at329 MecoxRoad. Specifically, 

the complaint alleges that Jessica fraudulently filed a mechanic'·s lien against the property; that 

Jessica posed as Ronen to comhluhicate with Ahmad irt such a manner as to destroy their 

relationship; that Jessica threatened to sue Ahmad; and, that) essica went to the property and caused 

the tradesmen to leave. The complaint also alleges that, as a result of Jessica's conduct" Ahmad 

terminated his relationship with Rorten. 

Defendants· argue that the .eighth cause of·actiort for tortious interference with business 

relations should be dismissed because the complaint fails to identify the individuals with whom 

Ronen had a business relationship. Defendants also argue that the complaint fails to allege that 

Jessica used wrongful means Oracted solely to harm Ronen. Specifically, Defendants argue that by 

building homes for Ahmad, Roneil was in direct competition with GBC and that Jessica was acting 

in the.company's interest Inopposition, Ronenargues that the complaint expressly identifies Ahmad 

and that it sufficiently alleged that Jessica interfered with their business relationship using wrongful 

means, such as filing a fraudulent mechanic's lien and threatening to sue Ahmad. 

''Toprevailonadaim for tortiousfoterfererice with business relations in New York,a party 

must prove (I) that.it had a business relationship with a third party; (2) that the defendant knew of 

that relationship and intentionally interfered with it; (3} that the defendantacted solely out of malice 

or used improper or illegal means that amounted to a crime or independent tort; and ( 4) that the 

defendant's irtterf erence caused injury to the relationship with the third part/; (Josephv F enstermari, 

-12-
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204 AD3d 766 [2d Dept 2022] [internal quotations omitted], quotingAmaranth LLC v.lP. Morgan 

Chase & Co., 71 AD3d40 [lstDept2009]} 

''A claim for tortious interference with prospective business relations does not require a 

breach of an existing contract, but the party asserting tl1e claim must meet a "mote culpable-conduct' . . . . 

standard" {L. Offs, of Ira H Leibowitz v, 131 AD3d at 585). "This standard is met where the 

interference with ptospecti ve business relations was accortfplished by wrongfulmeahs or where the 

offendir1gparty acted for the sole purpose of harming .the other party'I (Id). "As a general rule, the 

offending party's conduct must amount to a crime or an independent tort, as conduct that is neither 

criminalnortortioliswiH generallybe'law:ful' andthus insufficiently 'culpable' to create liability 

for interference with prospective business relations" (Id at 586). ''[W]herethe offending party's 

actions_ are motivated by economic self..:interest, they cannot be. characterized as solely malicious" 

(Id). 

Acceptingthe factual allegations as true and accordirtgRonenthe benefit of every favorable 

inference, the complaint sufficiently pleads a cause ofactionfortortious interference with business 

relations. The complaint's allegations are sufficientto allege that Jessica used improper means to 

interfere with Ronen: and Ahmad's business relationship, specifically by fraudulently filing a 

mechanic's lien against the 329 MecoxRoad and fraudulently impersonating Ronerl. Thetefore, that 

branch of Defendants' motion seeking dismissal of the eighth cause of action for tortiolis interference 

with business relations is denied. 

-13-
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The complaint's ninth cause of action for breach-:offiduciaty duty alleges that as a co­

member/inanager of GBC, jessica owed various fiduciary .duties to Ronen and.that she. breached 

those duties by etigagirig• ir:i, self_;deaHrig and_bynegligently managing GBc•·s.·affairs. 

Defendtµ1ts argut;: that the·. ninth ca.use of action fo.r breach -of fiduciary -duty should: be 

dismissed.because the claim is derivative in nature and, in any event, because if lac.ks requisite 

particularity. In-0:pposition, Rori.en·a1;gues thatinaclosely-held corporation, such as GBC, the lines . . 

between d!!rivative: and direct claims can .be blurred. because -she owed Ronen duties Jn:depen:dent 

from the corporation. 

"The elements ofa cause: of action to ·reco:ver damages for breach of fiduciary duty are (1) 

·the existence of a fiduciary·relationship, (2)-misconduct by the·.defendant, and .(3) damages directly 

caused by the defendant's misconduct" (Rutv Young Adult Inst~, Inc., 74 AD3d 776 [2d.Dept20l OJ},_ 

~~A cause of action ·sounding rn breach of fiduciary duty must be pleaded with the particularity . . 

.requfred·by CPLR 3016(b )" .(Palmet.ioPart.ners, L.P: vAJW Qualified Partner~. LLC~ 83.A:b3d 804 

[2d Dept 2011 ]). 

Even accepting the factual allegations as ttue and ac:cotding Re.men the benefit of evrery 

favora'ble inference, the .complaint fails: to state a cause of action for hreach- of fiduciary duty. As 

previously addressed, "[a ]llesations of mismanagement or diversion of assets by officers or directors 

for their own eririchmeht, without more, plead a wrong t¢ the corporation only; for which . a 

shaieh9lder.may sue-d¢rivatively but ~oi.individ.~lly'; (El~nson~ 215 AD2d at429), Therefore, that 

1:Jr~ch of D~f~ndants' motion seeking dismissal. of the ninth cause of action for breach of fiduciary 

duty is granted. 
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The tenth cause of action for unjust enrichment alleges that by misappropriating Ronen' s 

personal funds and. GBC's assets, Jessica benefitted financiallyatthe expense of GBC and Ronen. 

Defendants argue thatallegaticms regarding misappropriation of GBC' s assets are derivative 

in nature. Defendants also argue that the complaint fails to allege that, as Ron en's wife, Jessica was 

not authorized to use his personal funds, In opposition, Ronen argues that Jessica misappropriated 

GBC's assets and Ronen's funds at their expense. 

''The elements of a cause of action to recover for unjust enrichment are '(l) the defendant 

was enriched., (2) · at the plaintiff's expense, and (3) that it is against equity and good conscience to 

permit the defendant to retain what is sought to· be recovered' ". (GFRE, Inc. v US. Bank, NA,, 130 

AD3d 569 [2d Dept2015], quoting.Mobarakv Mowad~ ll 7 AD3d 998 [2d Dept20l4]). 

Even accepting the factual allegations as true and according Reinen the benefit of every 

favorable inference, the complaint fails to state a cause of action for U11just enrichment. As 

previouslyaddressed, any allegation invol vingmisappropriation of corporate assets belongs to GBC, 

not Ronen. Moreover, with respect to Ronen's personal funds, the complaint fails to allege that 

Jessica, as Ronen's wife, not authorized to use his personal funds. Therefore,. that branch ·of 

Defendants' motion seeking dismissal of the tenth cause ofaction for unjust enrichment is granted. 

x. Prejudgment attachment (eleventh cause of action) 

The complaint's eleventh cause of action for prejudgment attachment alleges that because 

of Jessica's alleged fraud and misappropriation, as well .as the risk of dissipation, ;n1 order of 

at.tachtnent is warranted~ 

-15-
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•Defendants argue that the eleventh cause of action for prejudgment attachment should be. 

dismissed becausethere is no separate cause of action for prejudgment attachment; and, in any event, 

that the complaint's allegations ate insufficient to warrant such a drastic remedy, In opposition, 

Roneri argues that, although not typically pied as a separate cause of action, prejudgment attachment 

is· sufficiently pied given the severity of Jessica; s alleged misconduct. 

Pursi.umtto CPLR § 6201 (3), aii order of attachment may be granted when "the defendant, 

with intenfto defraud his creditors orfrustrate the enf orcementofaj udgment that might be rendered 

:inplaintiff' sfavor, has assigned, disposed of, encumbered or secreted property, or removed it from 

the state or is abcmtto do any of these acts." CPLR 6212 further provides that "[p]n amotio11 for an 

order of attachment·. , . the plaintiff shall show, by affidavit and such other written evidence as mar 

be sublllittecl, that there is a cause of action; that it is probable that the plaintiff will succeed on the 

merits, that one or more grounds for attachment provided in section 6201 exist, and that the amount 

demanded from the defendant exceeds all counterclaims known to the plaintiff" 

Even accepting the factual allegations as true and according Ronen the benefit of every 

favorable inference, the complaintfails to state a cause of action for prejudgment attachment, which 

is rtot a separate cause of action but requires the filing ofa motion (CPLR 6212; see, e.g., Bochenek 
. . . . 

v Ashton, 2023 NY Misc LEXIS 5316 [Sup Ct New York County, 2023]). In any event, the 

cortclusory allegations set forth in: the complaint are insufficierttto plead the requisite elements of 

an order of attachment, particularly that there is a likelihood of sucqess on the merits; and·, that the 

amount demanded exceeds all counterclaims ( especially because at this stage of the proceedings 

counterclaims, if·any, have not yet been asserted). Therefore, that branch of Defendants' motion 

seeking dismissal of the eleventh cause of action for prejudgment attachment is granted. 
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x:L Dissolution With surcharge and dissolution (twelfth and thirteenth causes of action) 

The complaint's twelfth cause of action for dissolution with surcharge and the thirteenth 

cause .of action for dissolution allege that dissolution of GBC is warranted on the grounds that 

Jessicahas engaged in fraudulent conduct, malfeasance, and misfeasance. The complaint also alleges 

that Jessica wrongfully exerted control over GBC by making unauthorized financial transactions, 

misappropriating assets, and misrepresenting her authority Within the company. The complaint 

further alleges that Jessica's actfons have made it impractical and detrimental for the company to 

continue operating as intended. Finally, the twelfth cause of action alleges that, in addition to 

dissolution, a surcharge is warranted because Ronen has suffered financial harm as a direct and 

proximate cause of her alleged misconduct, 

Defendants argue that the twelfth cause of action for dissolution with surcharge and the 

thirteenth cause of action for dissolution should be dismissed because the cotnplaint's·allegations 

are insufficient to assert that GBC's management is unwilling. to permit.or promote the stated 

purpose Ofthe entity; or, that continuing the entity is financially infeasible. In opposition, Ronen. 

argues that the .Complaint's allegations· regarding Jessica's unauthorized financial decisions, 

misappropriation, and fraudulent inisrep:resentations ate sufficient to . allege that it would be 

impractical to carry on the business in conformity with the parties' agreement. 

Pursuant to Limited Liability Cc,mpany Law § 702 

"Onapplication by or for a mem her, the supreme court in the judicial 

districtin which the office of the limited liability company is iocated . 

may decree dissolution of a lirttlted liability company whenever it is 
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not reascmaNy practicable to carry on the business in conformity with 

the articles of organization or operating agreement" 

Ultimately, ''the petitioning member must establish, in the context of the ·terms of the operating 

agreement ot articles ofincorporation, that ( 1) the management ofthe entity is unable or unwilling 

to reasonablypermitorpromote the stated purpose·of the entity to be re:tlized or achieved, or (2) 

continuing the entity is financiallyunfeasible"(Jnre 1545 Ocean Ave:, LLC, 72AD3d 121 [2dDept 

201 OJ). 

Accepting the factual allegations as true and according Ronen the benefit of every favorable 

· inference; the complaint sufficiently. pleads causes of action for dissolution with surcharge and 

dissolution. According to the complaint, it was agreed that•aH business decisions would be.made 

with unanimous consent; however, the allegations assert that Jessica has engaged in a course of 

conduct where by she is making unilateral decisions affecting G BC. At this stage of the proceedings; 

the complaint's allegations ate sufficient to assert that Jessica is unable or U11:willing to reasonably 

permit or promote unanimous consent in accordance with the parties' agreement. Therefore, those 

branches of Defendants' motion seeking dismissal of the twelfth cause of actionfordissol ution with 

surcharge and the thirteenth cause of action for dissolution are denied. 

xii, Accounting 

The complaint's fourteenth cause of action for anaccountingalleges that because ofJ essica 's 

alleged misappropriation there is a need to trace and account all transactions and assets regarding 

GBCto gain a full understanding of the company's finances. 
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Defendants argue that the fourteenth cause of action for an accounting should be dismissed 

because the complaint fails to allege that Ronen requested an accounting and that his request was 

refused. fu opposition, Ronen argues thathe did not request mi accounting because Jessica's alleged 

misconduct rendered such request futile, 

"An accounting is an equitable remedy ... that a party may seek only where he or she can 

establish 'the existence of a confidential or fiduciary relationship and a breach of the duty imposed 

by that relationship respecting property in which the party seeking the a,ccQunting has an interest' 

;, (Rozenberg v Perlstein, 200 AD3d 915 [2d Dept 2021) [internal citations omitted], quoting 

Gorunkati vBaker Sanders; LLC, 179 AD3d904 [2dDept 2020]). "To state a viable cause of action 

for an accounting, the plaintiff must also allege that he or she demanded an accounting that the 

defendant refused to provide" (Rozenberg, 200 AD3d at 921). 

Even accepting the factual allegations as true and according Ronen the benefit.of every 

favorable inference, the complaint fails to state a cause of action for an accounting. Specifically, the 

complaint fails to allege that Ronen has requested an accounting and that· such request has been 

refused. Therefore, that branch of Defendants' motion seeking dismissal of the fourteenth. cause of 

action for an accounting is granted. 

To the extent not explicitly addressed herein, this court has reviewed the parties' remaining 

arguments·and finds them to be unavailing. 

Accordingly, it is 

ORDERED, that Defendants' motion to dismiss is hereby GRANTED to the extentthat 

complaint's causes ofactioh fot breach of contract (first cause of action); fraud.in the inducement 
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(second cause of action);fraudfo the execution {third cause of action); primafacie tort (fourth cause 

of action); defamation per se (fifth cause of action); defamation {sixth cause of action); breach of 

fiduciacy duty {ninth cause of action); unjust enrichment (tenth cause of action); prejudgment 

attachment ( eleventh cause of action); artd, an accountirtg (fourteenth cause. of action) are hereby 

DISMISSED; and, it is 

ORDERED, that all requests for reliefnot addressed herein are DENIED. 

This·c.onstitutesthe Decision artd Order of the Court 

Dated: Mineola, New York 
February 27, 2025 

ENTER: 

ROME C. MURPHY, 

ENTERED 
Mar 03 2025 

NASSAU COUNTY 
COUNTY CLERK"S OFFICE 
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