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ReliefSougltt 

Defendants move for an order dismissing the action: {l) pµrsuant to CPLR321 l(a)(7} for 
failure to state a cause of action; and (2) pursuantto CPLR.3211 (a)(l) on the ground that the action 
is barred by documentary evidence. 

Background 

This is an action brought by a partner and a dissolved law partnership against the law firm 
and attorneys to whom numerous partnership matters were transferred. The action alleges tortious 
interference with contract, based upon allegations that the defendant law firm encouraged, and/or 
allowed the other partner in.the partnership to breach the terms ofthe partnership agreement and the 
partnership ;s dissolution· agreement. . . 

the f1:1.cts recited below are takt:m. from the. complaint are presumed to be true for purposes 
ofthis inotion to dismiss. joseph y Fe nsterman, 204 AD3d 7 66 (2d. Dept 2022). As recited, the f1:1.cts · 
are consistent with documentary proof submitted on this motion; but do not constitute findings of 
fact by the Court. 

[* 1]



FILED: NASSAU COUNTY CLERK 02/28/2025 04:53 PM INDEX NO. 615386/2024

NYSCEF DOC. NO. 20 RECEIVED NYSCEF: 02/26/2025

2 of 9

NYSCEF DOC. NO. 20 

CERRATO v. SILBERSTEIN, A WAD & MIKLOS 
Index No.: 615386/24 

INDEX NO. 615386/2024 

RECEIVED NYSCEF: 02/26/2025 

On.or about August 5, 2015, plaintiff LOUIS J. CERRA TO ("CERRATO") and non-party 
Robert P. Rovegno {"Rovegho"). formed a limited liability partnersllip known as ROVEGNO & . . . 

CERRATO, LLP("R&C" or the "Partnership") to conduct the practice oflaw, The Partnership was 
governed byaPartnership Agreement entered intoon August 4, 2015 (the '.'Partnership Agreement"). 
Pursuant to the Partnership Agreement, the interests in the Partnership were divided eq11aHy, with 
Rovegno and CERRA TO each having a fifty {50%) percent share. The Partnership Agreement 
provicled that each of the partners' pre-existing entities (Rovegno & Taylor,. P. C. andFrortuner and 
Cerrato, LLP, respectively) would survive the formation of the Partnership, and that each would 
maintain a lien against the legal fees and disbursements relating to matters that originated in the 

. . 

respective pre-existing practices; 

The Partnership was dissolved on April 30, 2018. Prior to the dissolution of the Partnership, 
Rovegno entered into an agreement with defendants SILBERSTEIN, AWAD & MIKLOS, P.C. 
("SAM"), JOSEPH A WAD ("AWAD"), and JOSEPHMIKLOS ("MIKLOS'')datedApriU 3,2018 
and effective May l, 2018 (the ''SAM Agreement"), pursuant to which Rovegno agreed to transfer 
approximately 115 cases (the "Transferred Matters'') to SAM, A WAD and MIKLOS, upon thetertns 
and conditions set forth in the SAM Agreement. Pursuantto the SAM Agree1nerit, Rovegno would 
be paid a referralfee in the amount of40% (50% on post~Note oflssue matters) ofthe<net attorneys 
fees collected on the Transferred Matters. The referral fees Were intended to include any and all liens 
that may be imposed by Rovegno, Rovegno & Taylor, P.C. R&C, and CERRATO. Rovegno 
warranted thathe would be solely responsible for any claims or lawsuits hyany Other partyregarding 
division ofadvances or referral fees paid to hlm:from SAM, AWAI), Or MIKLOS. · 

On or aboutSeptember27, 2018, R&C, Rovegno and CERRATO entered into a dissolution 
agreement (the "DissohitionAgreement"), outliningthe tenns and conditions oftheir AprilJ0,2018 
dissolution andthe winding down of the Partnership's business. Each ofthe partners was required . . . . 

to provide a complete list of matters that had originated at R&C which they were presently handling 
through their current practices - specifically, Rovegno through SAM, and CERRATO through Louis 
J. Cerrato, P. C. (the ·'Cerrato PC"). The parties agreed thatwJth respect t.othe active matters handled 
by the Partnership, R&C would retain a lien on any legal fees earned and disbursements advanced 
by R&C as of the "measuring date" of April 30, 2018 (the ''R&C Lien"). The amount ofthe lien on 
each case would be computed based upori the status of the. case and the work completed as of the 
measuring date, in accordance with a formula set forth in Paragraph 8 of the agreement. . . . . 

[* 2]
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CERRATO v; SILBERSTEIN, AWAD & MIKLOS 
Index No.:615386i24 · · 

The Dissolution Agreement provided further that each ofthe partners would be c;ntided to 
:receive d.istribWions of their respective shares of.th¢ net R&C Lie~ -_in propo_rtfon to the:indiv1dual 
partner'~ .profit and loss: ~haring p_l:lrc~nta,ge {50% ), .and thateach partner would retain a. lien for such -
amourit 1 The parties agreed thatpaymentofthe R&C Lien; or payment t<reach individual partner 
of their-iri.dividµal ._shar~ of the R&:C Lieµ-,. would be_.made directly from the escrow acc.ount.ofthe 
:ti.rm collec:ting 'the legal fee when the case res.olved. Rovegno warranted in the Dissolution 
Agreement that SAM woulci pay directly to CERRATO the portlort of any R&C Lie_n to which . . . 

CERRA TO Walji .~ntitled~ 2 

-CERRA.TO claims that sin_ce20l8, SAM, AWAD and MIKLOS have-not paid CERRATO 
directly for any fe~s ow!;:d fo R&C.or CERRA TO. Instead; SAM, AWAD and· MIKLOS have paid 
the R&C share. _and the C::ERRA TO share of fees collected on the Transferred Matters directly to 
Rov~grio ·ru:id/or _Royegnots entity (Rovegno Law,, .P .C. ).- CERRATO alleges further ·that neither 
R:.ovegno nor R."ovegno Law, P.C. has remitted any foes ot disbursements from the Transferred 
Matters to R&C oi; CERRA TO since 2022; 

Based upon the Jore going, CERRA TO cotnrhenced the instant action on August 29, 2024.3 
The Complaint.. (NYSCEF Doc. 1.) states. two, .causes of action: · the FIRST entitled Tortious 
Interference with Contract, and the.·SECOND entitled i.Irtjust.Eiirichnient. CERRATO aileges. that 
SA!vf, AWAD ancl MIKLOS were aware of the R&C Lien.and CERRAT<Ys 50%interest in the 
R&C Lien, ancl ".improperly entered into .the sAM· Agreement, ·prior to .the dissolution of the 
"Partnership, with the intent to induce Rovegho to defeat. and dishonor his obligation to pay 
CERRA TO and R&C ih accordance with their liens on the :Transferred Matters, As a_lleged jn th,e 
Cotnplaint, defe,n.dants "allowed and encouraged'; Ro.vegno=to ·bi:each hisobligations·to CERRA TO 
· under the Partnersliip Aweement artdthe Dissolution. Agreement (,-r27) by: (i) eritering intothe SAM 

1 The agreementalso provided for the preservation or the· liens created in the Pa~ership Agreement 
tela:tirig to matters that Rovegrio.and CERRATO lJ_ad workeq on prior-to. thefo~ad_on ofl.l&C, These, l~~ns were-tq 
be paid from'ihe fee~. al1ocable io R&C; an_d J;:11lc:ulated in th_e manner provided in-the P~ership Agreement. 

2· CERRATO gaye a corre::;ponding wan-anty tbatthe Cerrato -PC would pay directly to Rovegno the portion 
ofany.R&C l.i~h- co"lh:cted by the. Cerrato PC lo which RovegtiO was entitled. . . 

3. CERRA TO had cotrunenced an eaiiier action against Rovegno and Royegno &Taylor, P .c. on May 3, 
202.1, based upon alleg~tions that, among other-things; Rovegmf_amt Rovegmt& Taylor, P.C. failed to deliver to 
R&;C "its share qf attorneys fees collected in a .. rtJ.atter that was settled after the fonnation Of the Partnership; -See· 
Cerrato eta!. v Rovegno et al., Nassau County Index No. 605453/21. 

-3-
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Agreement {~19) providing that all fees due to R&C from the Transferred Matters would be paid 
directly to Rovello (~28); (ii) keeping theterms of the 8AM Agreement secret from CERRATO ct, 
20-22); (iii) paying the R&C share and CERRA TO share of the fees collected on the Transferred 
Matters direcdy to Rovegno and/or Rovegno Law; P.C. (,26); (iv) agreeing to. pay Rovegno ·a 
monthly advance:against thefees payableto R&ContheTransferred MatterS{~29); and {v )ignoring . . . .. . . 

Rovegno 's obligation to honor R&C's andCERRATO's legal interestsin the fees and disbursements 
payable on the Transferred Matters (~31 ). 

The Complaint alleges further that by engaging in the conduct described above, defendants 
have unjustly enrichedthemsel ves at the expense of R&C and CERRATO. According to plaintiffs, 
defendants have withheld money that rightfully belongs to plaintiffs, and which they have no tight 
to retain, 

In lieu ofan answer, defendants have filed this pre-answer rnotion to dismiss. The motion 
has been fully briefed, with opposition and reply. . . . . . 

Discussion 

The •Standards on a motion to dismiss are well known fo practitioners andthe courts. When 
considering amotion to dismiss pursuant to CPLR§3211 ( a)(l),. the proffered documentary evidence . . 

must "utterly refute" the allegations in the plaintiffs complaint, "conclusively establishing a defense 
as a matter of law." .Hart 230, Inc. v PennyMac Corp., 194 AD3d 789,790 (2nd Dept2021). In 
evaluating a motion to dismiss pmsuant to CPLR §321 l(a)(7), the Court isto afford the pleading a 
Ji beral construction, acceptthe facts hi the allegations as tme, accord the plaintiff the benefit of every 
possible favorable inference and determine only whether the facts aS alleged fit:into any cognizable 
legal theory. C:onnaughton v.·Chipotle Mexican Grill, Inc., 29N.Y.3d 137:, 141-42(2017). ·At the 
same time, however; allegations consisting of bare legal concluSions are not entitled to any such 
COI1$ideration. Dismissal ofthe complaint is warranted if'theplaintifffailstoass.ertJacts insupport 
of an element of tl}e claim, or if the factual allegations and inferences to be drawn from thefn do not 
allow for an .enforceable right of recovery; Id. 

To state a claim for tortious interference witl). a c;ontract, the plaintiff must allege: "(1) the 
existence of a contract between ph1intiffand a third party; (2) defendant's knowledge of the contract; 
(3) defendant's intentional in<lucement of the third party to breach or otherwise render performance 
impossible; and (4)darnagesfo plaintiff." Oxford Health Plans (NY), Inc. v Biom.ed Pharms., Inc., 
181 A.D.3d 808,814 {2d Dept. 2020),dtingKronos,Jnc. vAVXCorp., RI NY2d 90; 94 (1993). The 
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plaintiff must also estapUsh that the defendantintentipnally procured the breach of contract without 
justification./q.,._citing Lama Holding CQ .. v"$mith.Brirney, 88:NY2d.413, 424 (1996); Ferrandino 
& Son~ Ir,c. v W,,eqton Bldrs., ln_c,._ -LLC,.-82.Ab3d 1035, 1"036 (2d:·oept. 2011). 

To, state--a claim for unjust enrichment~ a·plaintifI must allege that (1) the defendant was 
enriched~ {2) at the plaintiffs expense,artd(3) thath is against equity and good conscience fo pei:rnit 
the defendant toretainwhat is soughttobetecovered. Pierce.Coach Li11e, Inc. vPort W.ash. Union 
Free Sch. Dist-,. 213 A.D.3d 959., 961 (2d Dept 2023:) See also Mandarin · Trading L(d v. 
Wildenstein, 16 N. Y.3d 173., 182 (2011). "The basis of a claim for unjust ertrichment is that the 
defendant has obtained a benefit which in 'equity and goo4 conscience' ·should be paid t.o the 
pl~tiff. _In a .broad sense~ this· may be true- in mariy·.cases·; but unjust .enrichment is- not a catch.all 
causeofactionto be used when others.fail. Itis available onlyin u~usual situations When, though 
the defendant has not breacheda contract .nor committed a tecognized to-rt, ·_circumStances create aii 
equitable obljgatiort runningfron'l thedefohdantto the plaintiff. Typical cases are thos.e irtwhich the 
defendant,_thou~h guilcyrof no wrongdoi~g, has recetvedmop.ey to which he Qt Sile is l).Otentitleti." 
Corsello. V.. Verizon New York,Jnc._, 18 N.Y.3d 777~ 790{20l2). 

Defendants argue that dismissal pursuant to CPLR §._3_211(!1)(7) is wa:rra11ted. on Ule grouncl 
that plaintiffs have failed to allege a viable cause ·of action for tortious inte:rfererice or unjust 
.enrichment. According to defendants, plaintiffs' claims ate conclusory. There is no factual basis for 
·piaintiffs'··daims.-thatciefettdants "allowed( ·•encouraged,0 ot "ign9red" Rovegno'&· breach o_fltls 
contractual duties to CERRATO ·bypaying R&C's fees directly to Rovegno, or tliat SAfyi.was 
_unjustl)'ettriched by withholding money owed to CERRATO. 

Irt addition, defendants assert thatdismissal pursuant to CPLR §32ll(a)(l) is w<).ITanted on 
the ground that the documentary .evidence utterly .refutes plaintiffs' claims. They ·.refer to the 
provisio.n. in the $AM Agreement in which the parties agreed thatthe fees paid to Rovegno would 
include any and all liens that could be imposed, by Rovegno, Rovegno & Taylor,. P .C., R&C;-and 
CERRATO. Defend~mts·also subl'.llit a copy of$]. Affidavit submitted by Rovegno in a separate 
action;4 in which Rovegno affirms that h,e agreed ·to be re~ponsible for payment· to CERRA TO of 
CERRATO's proportionate share of 1:-lll fees due tc, R&C und~r the Partnership and Dissolution 
Agreements. See Exhibit D (NYSCEF Doc. JO). Based upon thes.e.docum~_I).is, de(~ndants ·ass_ert that 
it was Rovegno 's duty to pay CERRA TO his share of the fees from the monies paid by SAM to 
Rovegno, and that SAM was under no obligation to pi,iy CERRA.TO dir,~ctly. 

4 See Qerra.tde_( al. v Rov.egno etal.,_Nassau.County Index.No. 605453/21 (NYSCEF Doc, 150), 
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In opposition, Plaintiffs, by way of their attorney's affinnatioh{NYSCEF Doc, 15), argue that 
the Complaint i$ StJfficient,-.insofar as it alleges that ''Defendants were-fully aware of CERRA TO's 
and, R&::C's contractual interests, and acted to induce Rovegno to :breach "his Agreements and 
empower~d Rovegno to do so by.ignoring the c:Jairns of the firrt1forwhkh they were substituting_ as 
counsel and paying;Rov~gno the entite·sum owed, subject to their o.wn feeshar.1rtg arrangement, in 
titter disregard of the contractual obligations ltovegno already hadmade.o:• Affirmation, ~34( citations 
omitted). 

In plaintiffs view; defendants·' intent to induce breach is evidenced by the fact that: (i) 
_defend.811.ts knowingly entered into an agreement .with Rovegno with respect to the Transferred 
Matters -~'without .-regard'; for CERRATO~s interest in R&C, or R&C'S ·interest in those cases 
{Affirmation ,r25); (ii) defendants ''created.the means'' by whichRovegno usurped control over the 
··transfer of those cases, artd recreated his ::proportionate share of the fee;:-s. that he :would .keep 
(Affirmation i!26);· (iii) ''allowed R.ovegno to position himseif' to coUect a wirtdf all in violation of 
the R&C Partnership Agree:rrtent .. (Affirmation 12_7}. 

Apparently, plaintiff refers to SA.Iv.l's agreement to pay a referral fee to Rovegno of 40% of 
-the net attorneys fees collected onthe Transferred Matters-for all pre-Note ofissqe cl1,ses, out of 
which Rovegilo was to pay the R&C Lien. The Dissolution Agreement provides for-calculation of 
the R&C Lien pursuant to a sliding scale of ujJ-to 40% for pre.,Note of Issue cases. The SAM 
Agreement could -thus tesuit in a -recovery to Rovegno,. i.11-dividually, in- excess Qf the a,mount 
aliocable ioR&C for pre~ Note oflssue matters-a ''windfall/' in plaintiffs'- view. Moreover~ ins of~ 
as payments would be made directly to Rovegµo~. this wotild, accqrding to· plaintiffs, · encourage 
Rovew.ic;- to deprive plaintiffs of the benefitthey negotiated, in violation ofRovegilo 's_··fiduciary and 
:contractual duties. Plaintlffs contend that defendants made this arrangement for their oWn benefit, 
i°'or~erto sha(e._in.the-fe_es gen¢rated by the. Transferred Matters. 

The Courl,.asit must, accepts allofplaintiffs' allegatfons as true for purposes of this motion, 
except-those that constitute· bare._.legal conclusions_. Considering the f!l'gume.,-its of the parties, the 
Court notes, at the. outset, tbatthe existence· of contracts between CERRATO, R&C-and Rovegno 
are not iri dispute. Nor is it disputed that defendants knew,. at least_ ~enerally; ot Rovegno's 
oblig~tions .to CERRATO and..R&C. witl.1. i'e$pectto thtl Transfel'.l'ed Matters. The.suffici~ncy·of· . . 

plaintiffs allegations with respect to damages is not challenged. 

The heart ofthe disputedn this case is whether Qr not plaintiffs have ,1deqµately alleg~d th~. 
element ofintent to induce breach. This Court is of the opinion.that they havenot. 

[* 6]
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There are nofactual<lllegations which support the conclusion that defendants expressly urged 
or encouraged Rovegno to breach his obligations to plaintiffs. The e·ssence ofplaintiffs' complaint 
is thatby virtue of the arrangements made for the transfer ofcases to defendartts;the secrecy of these 
arrangements, and the · absern;e of any contractual provisions safeguarding plaintiffs'· interests, 
defendants allowed, and created the conditions for, Rovegno to breach his obligations to plaintiffs 
with respect to their share of the fees collected on the Transferred Matters. Conceptually, this Court 
is of the opinion that there is a distinction between intending to induce a breach, and allowing; or 
creating the conditions for, a breach'.·.The latterdoesnotn~cessarily rise to the level of intent. 

Lookingdosely at the facts alleged, the Court does not find that they evidenct:: an intent to 
induce a breach. Plaintiffs' assertion that defendants entered into an agreement with Rovegno 
"without regard10 for CERRATO's interest in R&C, or R&C's interest in those .cases,is belied by 
the terms of the SAM Agreement itself which specifically acknowledges the existence ofpoteritial 
claims artd liens, and provides a means· for them to be paid, albeit not the means preferred by 
plaintiffs. Notably, the SAMAgteement did not renderRovegno's performance of his obligations· 
to R.&C and Cerrato itripossible, See Oxford Health P !ans 181 A.D .3 d at814. 

. Plain.tiff's. assertion that Rovegno "usurped control" over . the transfer of his cast::s to 
defendants,· and that defendartts created the means for him to do so for their own benefit, loses· its. 
nefarious undertones when viewed in context. There was a five month gap between the effective 
dissolution. of R&C and the execution of the Dissolution Agreement. The Dissolution Agreement 
reflects thatin the interim period, subsequentto the effective_ dissolution ofR&C, R&C matters were 
transferred by Rovegno to SAM, MIKLOS and AW AD,andby CERRATO to the Cerrato PC, There 
are no factual ·allegations supporting the proposition that RoVegno "usurped control" over •the 
transfer of his cases, any more than CERRA TO did, with respect.to the cases he transferred to the 
Cerrato PC There are no factual allegations supporting the proposition that SAM, MIKLOS and 
AW AD ben1::fitted any differently from the cases it received from Rovegno, than the Cerrato PC .. 
benefitted from the cases. that it received· from CERRATO. · 

To the extent that plaintiff complains of a lack of information as to the terms of the.iSAM 
Agreement, and as to the status and disposition of the Transferred Matters, the Court is aware of no 
contractual or legal duty on the part of defendants to communicate with plaintiffs. Although 
Rovegno and CERRATO had a mutual contractual obligation to communicate with each other 
regarding.R&C matters.subseqt1ently transferredto other attorneys or firms, the Courtisaware of 
no such duty owed by the transferees. Nor couldthe transferees be bound by any agreement to which 
they were notparties. 

-T· 
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. The central grievance alleged by plaintiffs, and the one presumably responsible for the 
alleged hatm to plaintiffs, is that the SAM Agreement provided for the direct payment to Rovegno 
of all ati1ounts allocable to the R&C Lien, and made him responsible for the distribution of any 
ati1ounts owed to others.5This effectively gave Rovegno the means, if not the power, to keep the 
morteyfor himself;in violation of his agreements with plaintiffs. Does this evidence an intent on the. 
part of defendants to induce such a violation? 

In the view of this Court; althot1gh the SAM Agreementdid provide the means forRovegno 
to breach its obligations to plain:tiffs, it also provided the means for Rovegno to fulfill them. 
Contrary to the arguments advanced by plaintiffs, by paying Rovegno more than the portion of fees 
allocableto the R&C Lien; itrenderedRovegno' s performance possible; that is, it created the means 
by which Rovegno could pay R&C and CERRA TO their fair share. (Consider that if the SAM 
Agreement had provided for payment to Rovegno ofa lower percentage of fees than the percentage.· 
alloc:able to the R&C Lien, thenperformance of Rovegno 's obligations would have been rendered 
impossible.) 

Even if the paymentarrangement set forth in the SAM Agreement did create an opportunity 
for abuse on the part of Rovegno, the Court is aware of nolegal or contractual duty owed by 
defendants to pay plajntiffa directly or to ensure the payment of plaintiffs' share, There is no 
allegation supporting the prnpqsition that any ofthe defendants could be charged with knowledge 
that RovegnQ intended to breach his obligations to hi~ formerpartner and partnership. In the view 
of this Court, tortiousintentrequires something morethan mereindifferenceor theabdication•of 
responsibility. With respect to a claim oftortious interference, the requisite intent is the intent to 
defeat a third parties rights, not the. absence ofa will to preserve them. 

5 By contrast, the DissolutfonAgreement providecl for the direct.distribution of the R&CLieil to its former 
partners by the transf~ree entities who received the fees, The SAM Agreement, however, did not breach cir induce a 
breach of this term ofthe Dissolution Agreement. The SAM Agreement was executed five months before the R&C 
partners entered into the Dissolution Agreement. At the time of signing, defendants presumably could not have 
known about; or intended to induce a breach of, a tehil that was not yetiri existence. Moreover; any continued 
adherence to the SAM Agreement after the execution of the Dissolution Agreement is not actionable, particularly 
insofar as SAM is not bound by a subsequent agreement to which it was not a party. ·· 
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As to the daim of unjust enrichment, on the facts alleged, the Court finds no suppnrt for the 
inference that defendants derived any particular benefii from the payment arrangements made vdth 
Rovegno, other than to remove themselves from any disputes bet\veen the f<.wmerpartners. There are 
no factual allegations supporting the proposition that defendants teceived money to ,vhich they were 
not entitled. The SAJ\,1 A.greement required defendants to pay Rovegno a percentage of tees greater 
than or equal to the percentage allocable to R&C under the Dissolution Agreement To the extent 

that SA~l overpaid Rovegno~ .it earned less than it \·VOuld have ifit had foHmved the formula set forth 
in the Dissolu.tion Agreement. There are no specific factual allegations that SA!v1 breached the SA!\'1 
Agreement, or fidled to pay Rovegno the amounts due. Plaintiffs' claim that defendants withheld 
money owed to plaimiffa is unsupported by evidentiary fact. That defendants may have benefitted 
from the transfer of cases to them from R&C, there are no aIIegations suggesting that such benefit 
\Vas any dii1erent in kind frorn the benefit enjoyed by the Cerrato PC, or that such benefit was in any 
\Vay unjust or unearned, 

Conclusi<.:m 

The Court has considered the remaining contentions of foe parties and finds that they do not 
require discussion or alter the determination herein. Based upon the foregoing, it is 

ORDERED, that defendants' motion to dismiss the complaint is granted. 

Any requests fi_)r relief not specifically addressed herein are denied. 

This t:onstitutes the Decision and Order of this Comt, 

--···""'/•·"' "::·-> 

J~:~~E:~~~~~1 J.~c. 

ENTERED 
Feb 28 2025 

NASSAU COUNTY 
COUNTY CLERK'S OFFICE 
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