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SUPREME COURT QFTHESTATE QFNEW YORK 
COUNTY OF NASSAU 

PRESENT: ERICA L. PRAGER, J.S.C~ 

TRI-RAILDESIGNERS &BUILDERSINC. IASffRIAL PART 17 

Motion Seq.: 001 
Submission Date: 10/22/24 

Plaintiff, 

-against-

DARNOV ASSOCIATES INC. and DARIUS 
NOWAKOWSI, 

Index No~: 610193/24 

DECISION AND ORDER 

Defendants. 
--.----,-.....----~---------------:x 

Papers Considered: . 
Supporting Papers ..............•.•.. , ......•..................................... ; .... ;,, 
Opposition .Papers ............................ : ................ ······••.•·················· .... . 
Reply Papers .... , ... , .... , .•....... •.••·······,·;····,····••.•··••.•··••.•·••.•··············.······ 

Relief Sour:ht 

.NYSCEF Doc. No; 
5;.13 
16 
17 

Defendants move for an Order: (1) dismissing this aC!tion as against defendant D ARIUSZ 
NOWAKOWSKI puts\Ulllt to CPLR §3 21 i (a )(7), as Plaintiff fails to state a cause of action against .. .. 

defendant DARlUSZ NOW AK.OWSKI; and (2) dismissing Plaintiffs SECOND Cause of Action 
pursuantto CPLR §321l(a)(7), as Plaintiff.fails to state a cause ofactionfor "piercing the corporate 

. . 

veil". 

Backeround 

This is an action sounding in breach ofcon:tract brought by TRI.:.RAIL DESIGNERS & 
BUILDERSJNC. ('"Plaintiff'') against its subcontractor, defendant DARNOV AS SOCIA TES INC. 
(the "Corp9ration'') and theCorporationissole shareholder and officer DARIUSZNOW AKOWSKI, 
s/h/a · DARIUS NOW AKOWSI ( the 1'Individrutl ") (collectively~ "Defendants''). PlaintiffaHeges that . 
.it ~Iltered into a written contract with the G::orporation wherein the Corporation 11greed to perform 
certain masonry work.as a subcqntractor to Plaintiff. Pl~ntlfialleges further that the Corporation 
lru;ked the funds to pay .its workers and. suppliers, that the Corporation failed to perform the work 
require(f under the sµbcoritract. and that, as a result, Plaintiff incurred damages1 including additional 
.expe_nses to complete :the work fu addition to holding the Corporation liable for breach of contra_ct, 
Plaintiff seeks to. hold the. Indivic;lua1 personally liable, based upon its: contention that the Individual 
exercised complete clomination and controliover the Corppration i11 order to commit a wrong against 
· Plaintiff. 
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The action was commenced by the filing ofthe Summons and Complaint on June 11, 2024. 
Based upon the-foregoing allegations, the Complaint states two causes of action: the FIRST entitled 
"Breach of Contract against Darnov"; and the-SECOND entitled "Pierce the Corporate Veil against 
Nowakowski''. Issue Was joined as to the Corporation only on July 2, 2024, with the filing of the 
Corporation's Answer with Counterclaims. Plaintiff filed a replyto the counterclaims on July 22, 
2024. The Individual now moves pursuant to GPLR § 3211 (a)(7) to dismiss the claims against him. 

! Discussion 

The SECOND · Cause of Action, ~ssel1ed against the Individual, alleges, inter alia, the 
following: 

thatthe Individual is the sole shareholder and officer of the Corporation [if 26]. 

thatthe Individual abused the privilege of doing business irt the corporate form through his 
complete domination and control oi the Corporation [,r 27], · 

that the Irtdividual teptesented to Pl!lihtiff that the Corporation was an ongoing, viable entity 
that possessed the resources needed tcrperform the subcontracting Work, and that Plaintiff 
relied on those. representations whe,n it; awarded the Subcontract [if 28 J. 

that the Individual intentionally anji wrongfully kept assets out of the Corporation,thereby 
preventing the Corporation from meeting its obligations with respect to thesubcbnttactwork 
[,r29]. 

that the Individual failed to ad~ere to corporate fotnialities and commingled the 
Corporation's assets with his own personal assets [,r 321 

that the Corporation is an empty shell of an entity, without sufficient assets to meet its 
existing obligations. 

TheJndividµa]_, by counsel, seeks to dismiss aU cltii111s againsthim on two grounds: ( 1) that 
New York.law does not recognizea separate c~use of action io ''pierce·the corporate veil"; and·(2) 
that the allegations of the. Complai11t state bare legal con,clusions; arid do not afford a fa9tual basis 
for piercing the. corporate veil. Moreover, !co:unseJ argues, the allega;tions are contradicted by the 

. . i . 
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Individllal in his Affidavit, sworntoon July 2; 2024, in which the Individual denies commingling 
assets, denies conducting· any business wiih Plaintiff or making any representations, except in his· 
capacity as an officerofthe Corporation,and asserts that all corporate formalities were maintained. 

In opposition, Plaintiff asserts that the motion is premature, insofar as the claim forpierdng 
· the corporate veil is fact-intensive and discovery has not yetbeen exchanged. In addition, Plaintiff 

argues that the allegations ofthe Complain~ elf~ sufficient to withstand a motion to dismtss pursuant 
to CPLR §32 l l(a)(7). Alternatively, in the !event thatthe Court cannot uphold the SECOND Cause 
of Action to pierce the corporate veil as . an irtdepende11t cause of action, Plaintiff seeks. leave to 
replead its claims against the Individual based'upon 'the facts alleged therein. 

''On a motion to dismiss pursuantto CPLRJ2ll, the pleading is :to be afforded aJiberaJ 
Construction. We accept the facts a.s alleged in the complaintas true, accord plaintiffs the.benefitof 
every possible favorable inference, and determine only whether the facts as alleged fit within any 
cognizable legal theory~ ... Whether phµntiff can ultimately prove its allegations is not a 
consideration in detennining a motion to clismiss ...• Furthertnore, a fact-laden claim to pierce the 
corporate veil is Uli.suited for resolution oniapte~answer, pre-discovery motion to dismiss. ,,; We 
are therefore acutely aware of the potential to decide the matterprematurely on a motion to dismiss," 
Cortlandt St. Recovery Corp; v. BondermaJJ, 3lN.Y.3d 30, 46-47 (2018). See also Magee-Boyle v 
Reliastw Life Ins. Co. of New York; 173 AD3d 1157, 1.158-59 (2d Dept 2019). 

"While the law permits the incorporation of a. business for the very. purpose of escaping 
personal liability, equity will intervene to pierce the corporate veil and pennit the imposition of 
personal liability in order to avoid fraud or injustice;" Ventresca Realty Corp, v Houlihan, 28 AD3d 
537,538 (2dDept 2006). "Broadly speaking, the courts will disregard the corporate form, or, to use 
accepted terminology, 'piercethe corporate veil', whenever necessary 'to prevent fraud orto achieve 
equity' . . . . The party asserting this equitable doctrine, seeks to go behind the corporate existence 
in onlerto circumventthe limited liability of the owners and to hold them liableforsome underlying 
corporate obligation .... Properly 1.mderstood, an attempt to pierce the corporate veil does not 
constitute a cause of action independent of'that against the corporation; rather it is an assertion of 
facts and circumstances which will persuade the court to impose the corporate obligation on its 
ow11ers:', CortlandtSt .. Recovery, '31 N~Y.3~ at 47, qµotingMatterof MorrisvNew YorkStateDept. 
of Taxation & Fin., 8.2. NY2d 13 :S, 140 [1993] (internal citatiom:;. and quouition marks omitted). 

! . . . 

"At the pleaq.ing stage,. a plaintiff in:µst do more than merely allege that def~ndant engaged. 
in improper acts or acted in bad. faith while .representing the corporation .. , " The plaintiff must 
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adequately allege the existence ofa corpqrat~ obligation and·that defendant exercised complete 
domination -and control over the corporation :and abused the privilege of doing business in the 
corporate form to perpetrate a wrong or irtj~stice.''Cortldndt St Recovery Corp; V, Bonderman, 31 
N. Y .3d at47-48 · (2018) (internal citations and !quotation marks omitted), · 

''To survive a motion to dismiss th~ complaint, apartyseeking to pierce the corporate veil 
must allege facts that, if proved, establish that! the party against whom the doctrine is asserted (I) 
exercised complete domination over the cotpotationwith respect to the transaction at issue, and (2) 
through such domination, abused the privilege of doing businessjn the corporate fonn to perpetrate 
a wrong or injustice against the plaintiffsufh that a court in equity wiU intervene, . .. Factors to be 
considered in determining whether an indi vid1+8,l has abused the privilege of doing business in the 
corporate or LLC fotm indµde the failure i to adhere to corporate or LI.C fonnalities, inadequate 
capitalization,. cohi1:ilingling ·.of assets, ·and the personal use of corporate or LLC funds .. ,. 
Additionally, the corporate veil will .be pierced to achieve equity, even absent fraud, when a 
corporation has been so dominated by an indiviiiual or another corporation and its separate entity so 
ignored that it primarily trcmsacts the dominator's business instead of its own and can he called the 
other1s alter ego." Rosenshein vKush11er,2,2 AD3d 744, 744-45 (2d D(!pt2023}(internal citations 
and quotations omitted}, 

In the case at bar, defense counseLcoi;rectly notes that ":New York does not recognize a 
separate cause of action to pierce the corporate veil." Fiber Consultants, Inc. v. Fiber Optek 
lnterconiu:ct Corp., 15 A.D .3 d 528, 529 (2d D~pt2005). See also Chiomenti Studio L?.gal e,. L.L. C. 
v. Pr0dos Cap. Mgmt. LLC, 140 A.D.3d 63~, 636 (1st Dept.2016); Hartv. Jassem, 43 Ad3d 997 (2d 
Dept. 2007). Accordingly, to the extentthat the SECOND Cause. of Action seeks only to pierce the . . 

corporate veil· in order to impose personal li~bility on the Individual, it cannot stand independently,. 
· separate and apartfrorn the breach of contract cause of action. See Hart v. Jassem, 43 Ad3d at 998; 
Fiber Consultants, 15 A.D.3d at 529. 

Nonetheless, contrary to the assertiqns of defense counsel, the Court finds that Plaintiff has 
stated factual allegations that support. a legallr cognizable · basis for imposing• liability upon the 
Individual, pursuantto the doctrine ofpiercip.g the corporate veiL In particular,,Plaintiffhas alfoged, 
among other things, the existence of a corpQrate .obligation, undercapitalization of the Corporation, 
commingling of funds, as well as the sole m¥j1ership and complete dominion and control of:the 
Corporation by the Individual. This is sufficientto give "notice of the transactions, occurrences, or 
series of transactions or occurrences intended to :be proved andwhetherthe requisite elements of any 
c<1use · of cl;Ction known to. our law can be dikcerned." Tree/ine 990 StewartPartn?.r s, LLC v RAIT 
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Atria, LLC, l 07 AD3d 788, 791 (2d Dept 2013). Plaintiff was not required to make any evidentfary 
shm.ving at this stage of the proc.eedings, and the Tndividual's affidavit does not establish that ''a 
material fact as claimed by the pleader to be one is not a fact at air" or that •'no significant dispute 
exists regarding it" Sokol ii. Leader, 74 AD3d .1180, l 181 ~ 1182 (2d Dept. 2010), 

A.cc.ordingly, although the Court is obliged to dismiss the SECOND Cause of Axtion, the 
Court grants leave to file and serve an amended complaint asserting the allegations contained therein 
if Plaintiff be so advised, See Hart v, Jassem, 4.3 Ad3d at 998; Fiber Consultants, 15 A.D.3d at 529. 

Conclusion 

The Court has considered the remaining wnlentions of the parties and finds that they do not 
require discussion or alter the deterrninatioi1 herein. 

Based upon the foregoing, it is 

ORDERED, that Detendants motion is granted in p<trt, to the extent that the SECOND 
Cause of Action is tlismisJed without pre.Judice, and ,vith leave to file and serve an Amended 

Complaint \\ithin sixty (60) days of the date hereof. 

Any requests for relief not specifically addressed herein are tienieti. 

'I11is constitutes the Decision and Order ofthis Court. 

Dated; January 2, 2025 
!\,fineola, NY, 1150.l 

ENTER: 

ENTERED 
Jan 03 2025 

NASSAU COUNTY 
COUNTY CLERK'S OFFICE 
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