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SUPREME COURT- STATE OF NEW YORK
COUNTY OF NASSAL: TRIALJIAS PARTIZ

PRESENT:

Hon, Thomas Rademaker, J5.C.

DAVID &, CASTRO,
Index Nao: §17832/2833
Plamntiff(s),
Motion Seq. Moo 80
Motion Submitted: 11193824
DECISION AND ORDER
LAWRENCE W, BLESSINGER &
LAWRENCE BLESKINGER, JR.,

Defendantis}.

X

The following papers read on this motion:

-

Notice of Motion/Supporting Exhibits, {mat seq 80 oo
Affirmations in O“pmii"‘*r
Reply AFIDIation Lo

;»/l i‘-«.')

The Flaintiff meves purseant 1o CPLR §3212, for sn Order which see e (fla, SUMMary

fudgment against Defendant with respect 1o the Hability, along with the striking of all affirmative

4

defenses anc cross-claims as 1o comparative fanlt and contributory negligence. The Defendants
oppose this motion.
The Plaintiff commenced this action through the filing and serving of a Summons and

Complaint upon the Defendant, with sald Sumsmons and Complaint being filed with the Lowt on

MNovember 1, 2023, The Defondants filed thelr Answery with the Courton Tarmuary 6, 2023, Note of

[* 1] 1 of 4



[FTLED._NASSAU COUNTY CLERK 01717/ 2025 03:36 PN UNDEX NO. 617832/2023

NYSCEF DOC. NO. 28 RECELVED NYSCEF: 01/13/2025

[* 2]

{ssue was filed on Oetober 15, 202
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The accident at bar ocowrred on December 20, 2023, whers the plainiiff], driving eastbound
on Merillon Avenue, Garden City, New York was siruck by the motor vehicle operated by Lawrence

W, Blessinger, who was traveling Westbound on Menillon Avenue, and had bee

g on the
wrong side of the median, The velicles sustained a head on coliision, The police report provides that
the Defendant Driver admitted that he “accidentally went on the wrong side of the median box™

X
¥
%

It s well settled that in & motion for summary judgment the noving paty bears the bursien

fdel

of making a prima facie showing that he or she is entitled to swonary judgment as a matter of faw,
subuninting sufficient evidence to devnonstrate the absenge of & material issne of fact ee Séfman v
Pwendieth Contury Fox Film Corp., INYI 393 [1957) Friendy of Animals, fnc v, dssociares b
ey, 46 NY2d 1065 [1979]; Suckesman v Uity of New York, 49 NY2d 3557 {19801 dbherer v

Frospect Hospital, 68 NY2d 320 [ 1986},

{the sufficiency

[

The failore to make such a showing requires denial of the motion, regardiess

£ F oo 3 S NI Ny ST S S T S 1 Iimrrf S ey Farl BNIGTYA4 2RY
of the opposing papers (see Winegard v, New York University Medicgl Comter, 64 NYZd 831

1198511 Onee this showing has been made, however, the burden shifts to the party opposing the

motion for summary judgment to produce evidentiary proofin admissible form sufficientto establish
the existence of material issues of fact which require a trigd of the action {see Zuckerman v. Citv of

New Fork, 40 NY2d 3557 {19801, The primary purpose of a summary judgment molivn 18 ssue

finding not fasue detenaination { Gareln v SO Duggan, fre., 180 A2 570 Ist Dept. 19921, and

sravted when there are no triable issues o fact {(see alao Andre v Pomersy

=

it should only be

3611197411
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Facts stated in a police report that are hearsay are not admissible unless they constitute an
exception to the hearsay rule. Pursuant to CPLR 4518(a), a polce accident report is admissible as
& business record so long as the report is made based upon the officer's personal observations and
while carrying out police duties. Where information in a police accident report is not based on the
personal observations of a police officer, "it may nevertheless be admissible as a business record if
the person giving the police officer the information contained in the report was under a business duty

1

to relate the facts to him [or her]," or if the statement qualifies under another hearsay exception, such
as an admission (id, at 1022, quoting Stevens v Kirby, 86 AD2d 391, 395, 450 N.Y.8.2d 607). °
{Elach participant in the chain producing the record, from the initial declarant 1o the final entrant,
risust be acting within the course of regular business conduct or the declaration must meet the test
of some other hearsay exception. " {Country-Wide Ins. Co. v Lobello, 186 AD3d 1213, 1215 {2d
Dept 202071 The Defendant’s admission he had accidentally went on the wrong side of the media
is an interest against interest, and accordingly is not considered to be hearsay. The Centified police
report does gualify as an admissible business record, since the officer at the scene recorded the
Plaintiff's statements.

in opposing a plaintiflf's motion for summary judgment, the defendants have a duty to come
forward with an adequate, non-negligent explanation for the accident{ See Finney v. Morton, 127
AD34 1134 {2nd Dept. 2015} Foti v. Fleetwood Ride, Inc., 57 A.D.3d 724 {2nd Dept. 2008};
Alad v, Grimaldy, 40 AD.3d 786 {2ad Dept. 20071; Emil Norsae & Son., Inc. v, L.P. Transp. Inc
30 AD3d 368 [2nd Dept. 20061). Moreover, the Defendants’ opposition by way of attorney

affirmation is, on its own, insufficient {See Trombetta v Cathone, 59 AD3d 526 {2 Dept 20097, see

(22
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also Quinmtasilla v, Mark, 210 AD3d 713 {2 Dept 20228 moifered need for depositions
msufficienth

ORDERED that the Plaintii's motion for sunmmary judgment in faver of the Plaintiff and
againat the Defendams with respect o Hability only s GRANTED in its entivety, and it s further

ORDERED, that the Defendants” “FIRST,""SECOND, "THIRD, " FIFTH " SEVENTH,

AND *TWELFTH” Affirmatve Defenses wre DISMISSEDR.
This constitntes the Deciston and Order of the Court,

Dated:  January 13, 2023
Mineola, K.Y

Hon. Thomas Rademaker, §. S, .

ENTERED
Jan 17 2025

NASSAU COUNTY
COUNTY CLERK'S OFFICE
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