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SUPREJ\1.E c:OlJRT- STATE OF NE\V '{ORK 

Present: BON. R. BRUCE COZZENS~ SUPRE\1 E COURT JUSTICE 

TRIAL/ !AS PART 1 
JOt IN KE\lPSKL 

Piamtiff. 
INDEX NO. 001 i 49/20 t H 

-~against~· 

TOWN OF O\'SlFR FL\\'. 

Defendants. 

The frdi,J\\ing papers mad nn this tvfotion !i)r Surnrnary Judgrncnt pursuant 1.0 CPLR 

Statcr11tnt of \.:]atcria! Facts ... "·· •n•• ••.• •r•,. .......... , • , .................... , ... __ ... r• ••••••.• .. }<. 
\krnorandum of Law ......... ,. .... ., ...... , .................................. , ................... X 
Affidavitsr•\ ffirrnations/L;-.;.hibi1s in Opposition .......................................... X 
tvkmonmclum of1.mv in Oppositwn ............................................................ X 
Response to l'vlatcriul Facts ............................................................. ,. ... ,. .. ".X 

\fotion by Lhc lkfcndanL TO\VN OF (JYS r ER BAY for an Orckr of J,is Court pursuant 
w CPLR §3212 gL.tnting lo the Dcl(;,ndant TO\V:✓ ()I, U'YSTFR BAY. Summary Judgment 
dismissing the P[aintii'f s Complaint mKl a!l Cro::,s-Cbims dgainst tt is dcwnninc:d L:s fuhi\, s: 

·1-l1is Hl~tion involve~ the PJainliff~s claiillS related l\) dt)n1f}hti.nn .. puxsuant to C:]1.apu:.:-r 96 cd· 
the {~ode of th'-~ "T\)\\·n of (}ysler F~rt;l. on :\pril ] ~. ~?0 19 c~f a ~1tn.lc!u.rc dctern1lncd le) b:.~. dttngcruu~ 
and abandor1t~d on th(> !)ialntiff~s prop(~_tt:•./. Plaintiff cornr.ncnccd t}Jc 1n:.~tanr 1itigLrt.1e:n b:,· th~: 
fiLing of a Verified Corn plaint on October 2018 and an Orckr to Shove, Caw,e un (kuih.:r .~. 
2018 seeking a Temporary Restraining Order. The :rvtotion seeks Summary Judgment on thl' 
claims set forth in the Plaintiffs Amended Complaint \-vhich \-Vere added ,,ner tho Court denied 
the Plaintiffs request fi:Jr a Prc!ilninary Injunction t.o stop the (kn10lition, 

Plaintiff states thal he bui!t the single Euni]y housl'. in the \()70's and hv,~d thcrs:: ,,,ith his 
fomily as their prirn.ary nisidcnce until 2012 when Sup,~r Storn1 Sandy occurred and they vacnt(\t. 
/\ rev le,\·· of the PJa1 nt Lff~ ~ dcpositit)n testin1ony rr.v(~aLs that th(~ .Piainti fT ad111itled that thf· 
tl\,.,.eUing \\:as in ~1 dangerous cn·nditi{}n. ~rl1c d\vcHlng had a C(HrtprotT1iscd rr.H)f artd the PL1innrc 
<,;f•,>i,->/t n1::,t ;,., '") tim;- ,i11··~e ,;;;ll'V'r St'orrt S;11vh,· ;11 1 ( 1 !: ') '\'"S ti1,' lT\llr Ci,-,,, . .; ·1--1--,,,,.,, ,,:•:,;.; n,•, ,.,, .. ,i,'\. ........ \.) "''-•· ....,,,._ J.~\., <,',),•"-~,•A,\.-.._.\.,•~•'!•''"•''-• , • .iJ• . ._ ~ -'-"-',.-• ,t • ...,,.1.,.._ •. I" \,,C,., ~ V .>,,", •• •~ \ .,,-.,,.\,J, Jt~._1o,,, ,~(,So:,._ .s.),s.. 
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c~~-~tr1~~d pr~\.\Cr 1,~ the house nor -..:va:3 thcJ\~ ~u1~y h(}aL \~/a! is had -t::dlcn .du,~ to the ~>.,:att~r d(Hrta~~3,:: .. 

·rn.: .. :~passer~~ \.Vere in th~ 1Jrcn1iscs and th~y dat11ag,:tl. th~ garage and fronl dr1t.1r. (.":blldrcn \.-..·,/re 
\,cdhing on the'. dangerous property. Supports for the porch had rotted due 10 \Vaier ,Lirn:1gc 
requiting a jack tc, :-;upport it. The roof rafters \\t.:n: curnprorniscd and the st rue! urc \\as at 
irnn1irll'nt risk o( ,1dditional collapse \vhid, cr0atcd a risk to the community. 

Deputy Commissioner Zike outlined his findings and issued a report to the Conunissioncr 
frlr Planning and Development rccmnrnending that the dwelling be demolished pursuant to t.lH.: 
Oyster Bay To\Vn Code Section 96-20. The Comrnissioner adopted the rulings and issu::d im 
{)rder oi~ t)ernoliticYn. ··rh1s action \.,.:as ('.Urnrnl'nccd thrl~ugh the filing 01· a Surnrnr~n~ ~1nd 
c·\n11p1aint on ()ctobcr 2~ :Ol 8. ·rhc Plaintiff tiled Jn ()rder tt) Sho\\. (~·rn.1sc D.nd lh~~ rnau.cr \Va"~ 
::Ki do,vn for a Hearing. Through Shon Form ()rdcr daled \:\arch 7. ~~019 the Couri dcni,:.d 
t~!aintifCs appticatio11 f(rr an {)rder sta:-{.:ng I:)cf(·nd.:1n1 _ii·orn thL~ dcrr1ohticH: of the ~ubjcct 
pri.ipt::rty. ··rh~ c·c~urt extended the stdy of dcrnulitiiJn 10 ptrr11it tht Ftiain11Cfto rt.rnn\:L: L\.vO lll~)ttir 

v,~h~( .. [ts f r(Hll the priJpcrty. ()n /\ pril 13 ~ ~:CH 9 th~ dangcrotis bt1ild1ng \Vas. dc11:dh ~h:..~;,,:; 
.:\!though the I1la.int1ff clain1s to have had v~Jluahies in the hon1e th_ere apparen1ly \.vas ~10 c:(t(-::r1 tn 
n.:-1J1ov-c· lheiil frorn. the tirnc \\-'hen hL: anci hi~~ t:u1:1ily \/a(:ah.\d lhe r~ren1.1scs 1n 2Ul2 ::ighl Hp ~~nd 
through the~ tirnc the prer111scs \\:as dctltolishcd on /\prJl 13~20] 9. \\/hc-r1 t:hc·. c·ourl ()rdcr \.:\.:as 

signed the Plaintilhvas given t,\T! cxtrn \\Ct:ks tP remove t"\NO vehicles from the premises \\hich 
he did hut apparently left the other items behind 

Dd~ndant slates that each of the Plaint.i1Ts c:.rns(~s of action must fr1i! based on the kiw 
and the ur1.d1sputed facts of the case. This Court agrees. Firstly. the 2018 ;\ffidavit of Dcputy 
C'n1·0,:·r11·,.";(.\l"'i'l' ·-::-)·1'11')1 17 ,.- 7 il·o .,,·t·il1li'sh·Hi , 11-·• ],··1·iu'·1·i\' 11:-.;1•):"'-' l")j·,_.;n'1e>t·;,,,r1, l•) ,l);' nr,·1·n1·,;,-',, ,,._·h,-•1·1 
r, •. ,,. .d, •.• "):':'H .,,.,..._. 1 .•. ~ Lo.J /._.,_u-...\.. L.::, ._ .. , ., .... ~'l:\.~ ~l.-.\.., 1..., t:·l· ,,,· J,.,.,.,\..).> 1,._. '..-t· ~ ... ,. ,. ,.1.. t.,, . ...,_ t·'• .,_, .•> ·•-~· ' ~1.~\...- • 

::e~ub:d in the 1.h:tcnnination in August of ~:O l S thm thl.':n: ,H1. irnininl.':nJ danger LP the ! i L.\ he,/ th. 
saf(>t)'· .and V•,\.:·lt~1r~ of any and all. pcr~nns. '11:l~ ·t·d\\·n record is rc1_Jlc~e \.\/ith conlpiD1nts. 

~n~p,~~~~tic~n::; .. _ v1oh~Hions ar1tl notic(:s <JS \\ .. :~:di i:.t~~ 1tYvoi,~cs f(.!'r The costs C:'f dernnJijor:. ·rh~~ l\)\\·n 
propcTly cxcr(iscd its Pc.dice pe\.vcrs tt) pru1cct the pulbhc. ·ThL. t~stir:t:on\: or th"-~ Pla~nli1Tal hi~. 

·rh~s action S\~eks a Judgn:en_t that the ~'L)cfcnd.a.nt--~ \\:·ere not entitL~d tn dr~nH)Hsh th(~ 
Propcrt)''.~~ (''lcarly such a c1a1n1 \\."as required tr~ havl~ been brought as a procc.cdinr. under /\rticic 
78 uf the (~ PL .. rZ \.vhich is the \'chic le tc= cha tltngc the a(.>t ic~n~~ ~tnd dctcrn1inations o.C a 
guvt'.rnn1cnta] official or body. An i\rtic]c 78 Proc,~;;;ding has a fr,ur rnnnth Statute ni 
r .h11i tations~ ,\°ave ihe f/"f c1-v ~\~(.n-v ,.-, f}rooi<.1).·n l-Jrfrlg,c !\irk ( \)t}?. ~ 15 6 /\. I).3d. 9.2 8 (2d J.)cp ~ L 

:20 i 7) This four rnonth period of iirnitations applies, Lenihan\' ,\'e11 Yurk, 58 N. \'.:d 679 
( l 982}'. (CPLR 217). Thcrdi)rc the action rm.tst be'. dismiss;;;d as lime-barred, 

Plain ti ff a::-.serts a Cause of Action for Trespass in the Complaint Trespass is int<.:'.n1.ional 
entry without justification or per.mission. Th~~ Pbintiff f:aik~d to plead tlwt Defendant lacked 
ju:::;titication to enter and in any event the Ddt.'.ndant had justification after the Court Order 
;-1:,,,_v;,.,n •'1;,,, l:!1•,,1,n,1'1'''l'\' i·-,:l"'"l<'t1"()l' T),,-, ;·•v1'···<.··,1"'•' ·;, 1..'!;,<1,•i•' ""' j",-, •1v• ,-i•-~n;)""('l'': ;-,,.,,,,.,1·1,.-)•·1 ,..,i .. 1f)-' '-'~'"-:,:.,_.~.:,~ l,. J'"- '\.. l .. ~l '!<.~ . .., .. L~,.~._:_..,,_.,_. \. .. .S., ·'-I\..,,._ \,,t.\,. ~V'!I.• ,,.,, •!'-lt-0 \,.J,~~· '-'-•' \. :;..._, '-'1i..'-l &,.'-'! .1 ,!,,_, v\ .. •~:\,,) ,H.,:, ~•l d, V 

property. Pursuant to the Town Code 96--20 thi: lo\vn is tlcarly authorized. lhc first Cause of" 
.\nion must be dismissed, 
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(or1den1na.li(}H uccurs \\/hen a gov~rnrncnt takes a propcrl.\ En· public u~c tl-iat gr~--~atly d.a.n1dges the 
Ya1uc uf tl1<.:: Plaintiff's property. ) he Plaintiff is required w prm·c that th,~ go\ernment intruded 
on1o The tJ-ropcrt~_. ~u1-J l ntcrft.~rcd \Yi th rbe o \.\:r1er" s ri gbL-:,~ arnour: tJ11g to a C(\n~_;ti t u.1innaJ tak·i ng. 
c~·lt.;ar"l)' a rnurri:.: q.1ali ty n1ay c.h.:--rr1oh ~;h ~:t dnngcruus bu.dd ing u1 thl~ cxcr1..~i sc of its P() h\:(: po1..\\:r:~. 
\\there the gcr\·t~rnn1cnt~s dis,~ret.ion is 111; .. dtb.8r arbitrary nor :..:.;.qJric1ou,s the.re. is no Lon~~liu.Hiona] 

violation, Herc the actions \Vere sanctioned bv the; Court. 

The Cause of /\ction for Negligence must be dismbsecL There \Va:s no Spc<::i~d Duty 
O\Ying tCi fa.~ Pbintifl'_ Plaintiff did not bdong to a ::;pc,:ial da:-;s; the Tci"n did nril as:-;w.-:.c a dul> 
to the ·PLnnti ff l)C-\\)nd \\·hd! ·\\:as r~\.,ctl to the Public g;::nc·raUy. Such 11rovi,~iun \\;\1uld axisc 
\Vhere 1h~ n1uni(;ip:IE1y took positive c.onlrcd t)f a knO\\ .. n and da.ng~rous sa.f(,ty ;:.:crndi1i1..)n ha\.:'ing 
kno\\··lcdgc 
entity. 

elen1cnts t)f tht: ('aus.c of /\ction f(; ,tate a cog.n~/·ah1e cLlin1 a P1a1nt1ff rnuch allege .~ntcn1t(_)na} 

ir:1liction of barn1 rcsult111g ir: spt..~ciaJ darnagcs \Vithoul any c.,cuse or justification by 2t sc~rics of 
ac.ts vvhich Vv-Z)uld othcr,visc b·c k~\\:ful rn1d th.:.~. defendant ac.1cd y;.:ltl1 disinterested rn(~_·!c\:olence. 

The rounh Cause of Action fur \Villful \1isconduct and Ciross ncgJigcnc,: must be 
r·li''l"''l·,:s:.c'r1 '1··n l'~'.il·,, '<' l•t1l+1~0 qj'J'''g.l·ioe11c·c c, "'cir•v mu,:! (.iii to ·'X•'rz-i,;;r th•' ri(,,n\_'e ni'ec1•-c ''l v .. ,) ... J- ._,,._.._.,,._,, ,, ~~{-~n .. v .i- l. . ~- >-t- \. iv. ,t:': •• .._. · ..__... t) ~ \.,.. ... •.I:- • ,.-. '-,.-,. .l ... , , • .._ ·;:;:·· - ·'- ..... , ,._ 

·rhc (. ause of ~·\ction ft".>r PriYatc r·<uisancc n:u~it be di~31rti~~scti. Such cL11rn r~quires 
in1crti.:rcnc(: sub:,tan1ial in na1urc, intentional in origin, i.mri.:asunabk in cbaracli:r, with a person· s 
property righ1 h.i use and cr\joy the land, caused by anutlicr's rnisconduct in <J.cting c,r failure to 
act. 

The Sixth Cause of Action fr,r Violation of Due PnKc:.'-s is properly disrnisscd. Thl' 
P!aintiJT\YHS g.:\-C rnorc tha11 arr:.pJ~~ ntl1!Ct.~ ,-vhich is prn\·~n b_y lh( ciocu!TH;n1ary cvid(;ncc. ·rh,~ 
Plaintiff had tht,~ or~_purtun.ity tn cst.a.b!isb tha1 :.he properly \\';JS n~)t dangcrnu~ \Yhich he 1:tilezJ to 
do before this C)urt on rnultipk occasions \.vhen the application fi:.ir a preliminary inJtm(;uon was 
being considered. 

The ckfrTisc to the second, liflh and seventh causes oLtt:fam in the ume11<kd comph1.lnl 
arc founded on documentary evidence and therefore thns,~ causi::s of a,;,:1ion must also he 
d ism issi.:d. 

H is well established that a Dd1;:ndant is entitled to surnmary judgment \\hen.'. there are no 
material foct•, lo ht' resolved al lri.a!. The Defendant has madt• a prinwhcie showing of their 
cntitlcnH.'TH to ,iudrin,,nt as a i.rn.rucr of la;,v by tendering the ndrnissibk: C\ idem:,;,:. /uckcrman v. 
Ci!_,· olNeir }'ork. 49 N_ \'".2d 557 { l 980), Conclusions, ,~xpn;~sit)ns of huix: and tmsuh:<tantiakd 
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a11cgatlun~ 2:tn:: in~trfilcicnt tu dcl(~;Jl the rnotion ·1·h:..~ f)ocurncntary , .. Yidcr1cc, in(!urhng 1hc 

Exhibits annexed to the \.lotion establish lhc frt.ctual history \vhich iws not been ;:.;ucccssfully 
refuted by the Plaintiff. This ckarly was not a hasty determination on the part of !he 
L)efendar1ts, · rhc r)ct't·nd.ant:--: acted reasonably and pror)eriy in enfcin:.:1.n.g t11c prr}\: i~~.ions S4.'l fcrrth 
in th:.: (~nd,:· of tht) ·ro\-vn of ()ysier l:t:1y to J)ro!cct the Public, 

l)ated.: 
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