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PR ES ENT: 
HON. KERRY J. WARD, A.J.S.C. 

73 COOPER LLC, 

Plaintiff; 
-against"-

ASHLEY KETNER a/k/a ASHLEY NICOLE KETNER, 

Defendant. 

At an JAS Tenn, Part3 of the 
Supreme Court of the State ofNew 
York, held in and for the County of 
Kings, at the Courthouse, at Civic 
Ceilter, Brooklyn, New York,,on 
the 8th day of January, 2026. 

DECISION/ORDER 

lndexNo.: 530l 13/2023 
Mot. Seq(s).: 5, 6 

Defendant moves (mot. .seq. 5) pursuant to CPLR 222l(d) for leave to renew and/or reargue 

their prior cross-motiot1 for suhirnary judgment. 

Plaintiff moves (mot. seq. 6) for an Order; (1) denying Defendant's motion to reargue; (2) 

deeming Plaii1tiff's Reply to Defendant's counterclaims, filed February 9, 2024, accepted nunc prcJ 

rune or, alternatively, granting leave to setve it late; (3) granting Plaintiff leave to reargue their prior 

motion for summary judgment limited to alleged overlooked facts or controlling law; (4) deeming 

Defendant's counterclain1s abandoned pursuaiit ta CPLR3215(c) and Bctzile v. Saleh, 190 A.D.3d 

811 (2d Dept 2021); and (5) compelling Defendant to provide full responses to Plaintiff's 

Sep tern her 12, 2025 discovery demands. 

The i11otions have been fully submitted and considered on the papers. Oral argument was 

held on December 8, 2025. 

Backgromid and Procedural Historv 

This action arises from a di$pute concerning I)efendant's tenancy atthe pi·emises o\vned by 

Plaintiff, including f'tllegat1011s related to habitability; theJegality of the cellar space, and. Plaintiff's 

entitleii1ent to rent .. and attorney's fees. Pfaintfffinitiated the action asserting substantial rentatrears 

and· additioirnl. rent pursuant to a ,vri tten I ease agreement. Defendant countered that the premises 

\.Vas illegal fen· residential habitation_, lacked a valid certdicate of occupancy throughout her tenancy, 
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had no or insufficient heat, included a shared meter condition, arid was advertised as a four­

bedrooni, three-bath aparunent in violation of the certificate of occupancy. Defendant assetted that 

Plaintiff \vas therefote precluded from collecting rent for the duration of the ienan<::-y and from 

recoveri11g attorney's fees. 

Plain ti ff moved for summary j uclgment, and Defendant cross--moved for summary judgrnent 

dismissing the action. By Decision dated July 28,2025; the Court deniedboth motions, citing 

outstanding triable issues of fact. Defendant now seeks leave to teargue their prior cross-motion, 

,:vhile Plaintiffseparately :moves to reargue its own prior motion and seeks additional reliefrelating 

to its late Reply, Defendant's. counterclaims, and outstanding discovery. 

Applicable Law and Analysis 

CPLR 2221 (d) 

CPLR 2221 ( d) governs motions for leave to reargue, which must be based on matters of fact 

orlaw allegedly overlooked or misapprehended by the Court in determining the prior motion. 

"While the detenrtination to grant leave to reargue a motion lies withi11 the sound discretion of the 

court, a motion for leave to reargue is not designed to provide an unsuccessful party with sµccessive 

opportunities to re argue issues previously decided, or to present arguments different from those 

originally presented"(Ahmed v Pannone, 116 AD3d 802 [2d Dept 2014]; CPLK2221). 

With regard to Defendanfs Motion Sequence 5, Defendant argues that the Court 

misapprehended certain facts ari.cl law ih denyii1g her initial summaryjudgment motion, asserting 

that the documentary evidence conclusively establishes that Plaintiff marketed the premises as a 

four-bedroom, thtee-bath apartment including the cellar,. in violation of the certificate of occupancy, 

Defendant furthet contends that the Court's conclusion regarding unresolved material factual 

questions was erroneous. In sµpport, Defendant submits a screenshot from her Nooklyn.com 

accountreflecting the listing for the premises, which was not previously provided to the Court. 

Defendant's motion foils to satisfy the requirements of CPLR 2221 (d). She identifies rto 

controlling law that was ovi:!rlook.ed, nor any fact previously presented that the Court 

misapprehended. The realty listing, although newly produced, is not anewly discovered fact for 

purposes of reargument, and the arguments based upon it merely reiterate those pi"esented in the 

initial summary judgment motion. As no misappreheJ.1.sion of law or fact has been established,. leave 

to reargue is unwartartted. Deferidantniotioh is denied in its entirety. 

Within Plain ti ff' s. Motion Sequence 6, Plaintiff requests that Defendant's motion to reafgue 

be denied. As detailed above, Defendant's motion to reargue is di:!nied as a matter of law. 

2 

[* 2]



FILED: KINGS COUNTY CLERK 01/08/2026 04:35 PM INDEX NO. 530113/2023

NYSCEF DOC. NO. 131 RECEIVED NYSCEF: 01/08/2026

3 of 4

Plaintiffs reqtiest for leave to reargiJe its own prior summmy judgment 1rtotioti is also 

denied. Plaintiff identifies iio material facts or controUingauthority that the Court·ovedooked or 

misapprehended. Its submissions restate prior arguments previously considered at1d rejected. 

CPLR 3012(d) 

CPLR 3012(d) authorizes the CourUoextend time to plead or to cotnpelacceptance ofan 

tmtimely pleading upon a showing of a reasonable excuse for the delay and a demonstration of 

potential merit (see Ynxi Liv: Caruso, I 61 A. D.3d 1132 92d Dept 2018]). The detennination of 

what constitutes a reasonable excuse for delay or default, as required to compel plaintiff to accept a 

late AnsvV'er, lies within the court's discretion (Id). 

The secon.d branch ofPlaintiffs motion seeks to have its untimely Reply to Defenda11t's 

c.ounterclaims accepted nuncpro time or, in tlw alternative~ to l;,e granted leµve to serve the ph;ading 

late. Plaintiffhas provided no reasonable excuse fat its nearly three-month delay, as required by 

CPLR 3012(d).The absence ofany'jt1stification precludes the Court frotn exercising its discretion 

to permit the late pleading. This request is therefore denied. 

CPLR 321 S(c) 

With respect to counterclaims, CPLR3215(c) provides that if a plaintiff fails to take 

proceedings for the.entry of judgment within one year.after a defendant's default in pleading, the 

Comt shall dismiss the claim as aba11.doned unless sufficient cause is show1i why the pleaclings 

should not be dismissed. The Second Department has held that CPLR 32l5(c) applies equally to 

countetclaitns and that dismissal is not discretionary, but mandatory where no tirnely proceedings 

are taken and no.reasonable excuseis offered(see- Chase Home Fin., LLC v. Dasi!ja, 204A.D.3d 

638 [2d Dept2022]; see also Bazile v. Saleh, 190 A.D.3d 811 [2d Dept 2021J; Giglio v, NTJAfP, 

Inc,, 86A.D.3d301 [2d Dept201 l]). 

P \ai nti ff,.s request to deem Defendant's counterd aitns abandoned under CPLR 3 21 5 ( c) is 

granted. Defendant did nor seek a defaultjudg1rtent against Plaintiff within one year after Plaintiff's 

default in replying to the counterclaims 8sllO has offered no excuse whatsoever foi" this failure. In 

oppQsition; Defendant retie~ on !{SBC Bank .USA v Hasis (154 AD3d 832 [2d Dept, 2017]) and US 

Bank Nat. Ass'n v. bcJh!Stant; (131 AD3d. 467 [2d Dept. 2015]), for the -ptoposition that "[i]t is. not 

necessury for a plaintiff to specifically s1;:ek .the entry of ajudgntent within one yeifr of the default in 

.order to avoid dismissal based on abandonment, i.e., failure t~ take proceedings for entry of 

judgment within.one year aftcl'a default; rather; as long as pl'oceedihgs ai'e bein~takert, and these 

proceediI~gs manifest an intent not to abai1do1tthecase .but to seek.a judginent, the case should not 
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be stibject to dismissal. 1' However, as clarified by theSecond Departinerit, the "proceedings" 

contemplated by this standard consist of affirmative steps toward obtaining a default judgment. 

S peqi fi cally, the Second Departmerit has held that a p I ainti ff satisfies CPLR 3 21 5(c::) by timely 

taking "the preliminary step toward obtaining a default judgment of foreclosure and sale by moving 

for an order ofreference" to.establish that it •'initiated proceedings for entry of a judgment within 

Qi1eyeatofthe default' 1 for the purpose of satisfying CPLR 3215(c)" (Well.s·Fargo Bank, N.A. v 

J\1ayeri, l 55 AD3d 811, 812 [2d Dept 2017J; i·ee cilso HSBCBankUSA, Nat. Ass 'fl v Traote; 139 

AD3d L009 [2d Dept 2016]; US BankNat. Ass'n v. Dorestant, 131 AD3d 467 [2d Dept.2015]; 

Klein v St Cyprian Properties, Inc.; too AD3d 71 I [2dDept2012]), Tn theptesentaction, 

Defendant failed to undertake any such proceedings as defined by the Second Department; thus, 

their counterclaims are subject to dismissal. 

Pursuant to numerous Second Depaitment·holdings, dismissal is not discretionary, but 

mandatory in the absence of a reasonable excuse or timely proceedings. As no such showing has 

been ma.:le, the counterclaims· are deemed abandoned· and are· dismissed pursuant to CPLR 3 215( c} 

Plaitltiff s request to compel responses to its September 12, 2025 discovery de1nands, 

pursuant to CPLR 3101 and 3124, is respectfully referred to the Central Compliance Part (CCP) for 

detennination. 

For the tea.sons stated above, Defendant's motion for leave to reargue their prior motion for 

summary judgment (mot. seq. 5) is denied. Plaintiff's motion (mot. seq. 6) is granted solely to the 

extent that Defer1dat1t' s counterclaims are dismissed as abandoned tmder CPL R 3 21 5 (c). Plaintiffs 

remaining requests, including denial.of Defendant's motion, acceptance of Plaintiff's Jate Reply, 

and leave to re argue; are denied. Plaintiffs request to compel responses to its discovery demands• is 

respectfully referred to the Central Compliance Part (CCP) for determination. 

This constitutes the Decision and Order of the Court. 

ENTER: 

HON.KERRYJ. WARDiA.J.S.C. 

Hon, l<eny J \Alard, AJ.S.0; 
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