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!FILED: KINGS COUNTY CLERK 01/27/2026! 
NYSCEF DOC. NO. 45 

PRESENT: HON. MENACHEM M. MIROCZNIK 
JUSTICE OF THE SUPREME COURT 

INDEX NO. 504315/2025 

RECEIVED NYSCEF: 01/28/2026 

At IAS Part FRPS of the Supreme Court 
of the State of New York, held in and for 
the County of Kings. at the Courthouse 
located at 360 Adams Street Brooklyn, 
NY 1 120 L on the \1>,v..of January 2026 

FEDERAL HOME LOAN MORTGAGE Index No. 504315/2025 

CORPORATION, AS TRUSTEE FOR Tl IE BENEFIT 
OF THE FREDDIE MAC SEASONED CREDIT RISK 
TRANSFER TRUST, SERIES 2018-4 

-against-

.JOYCE PRINGLE-EDWARDS AKA JOYCE 
PRINGLE EDWARDS. MICHELLE WHITE. NEW 
YORK CITY DEPARTMENT OF HOUSING 
PRESERVATION AND DEVELOPMENT. NEW Decision and Order 
YORK CITY PARKING VIOLATIONS BUREAU. (Motion Seq. 1) 
NEW YORK CITY TRANSIT ADJUDICATION 
BUREAU. NEW YORK STATE DEPARTMENT OF 
TAXATION AND FINANCE, CAVALRY SPV I 
LLC. ATLANTIC & PACIFIC OIL CO. INC. JOHN 
DOE (Those unknown tenants. occupants. persons or 
corporations or their heirs, distributces, executors. 
administrators. trustees. guardians. assignees. creditors 
or successors claiming an interest in the 111011gaged . 
premises.) · 

Defendants. 

, Pa ers 1 Numbered 
' Notice of Motion J\iYSCEF Doc. 30-42 

Upon the foregoing papers. the motion(s) is/arc ddcrmined 111 accordance with this 
Decision and Order as fr11lows: 

RELEVANT FACTUAL AND PROCEDURAL HISTORY 

This action was commenced on February 6, 2025. seeking to foreclose a mortgage 
("m011gage·') executed by Joyce Pringle-Edwards AKA Joyce Pringle Edwards and Michelle 
White (the "defendants") encumbering the property known 1449 East 88th Street Brooklyn, NY 
11236 (the "property"). Defendants did not timely appear or answer the complaint. 
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Settlement conferences were held on March 25,2025 and April 9, 2025 after which the 
matter was released from the settlement conference part due the non-appearance of the defendants 

On July 10, 2025, plaintiff filed the instant motion seeking a default judgment and order to 
reference. Plaintiff contends that it demonstrated entitlement to entry of a default judgment and 
order of reference with proof of service of the summons and complaint, proof of defendants default 
in answering and proof of the default under the terms of the mortgage. 

I. 

DISCUSSION 

PLAINTIFF'S MOTION FOR DEFAULT JUDGMENT MUST BE DENIED 
PURSUANT TO CPLR 32151fi 

A. lntrnduction 

This motion turns un a scttlcJ princip!c of New York la,v: the entry of'a Jefaultjudgment 
is not automatic and is never rninisteri:il. CP[ .R 3215[ f'l conditions the granting 01· a default 
judgment upon the movant's submission of competent. admissibk· proof cst;ihlishing the facts 
constituting the claim and tlll' del:tUlt. ;\ delcndant's failure· to Jppcar docs lh'i relieve the court ur 
ib independent obligation to dcLCrminc whether thu~c statutnry requirements have been satisfied. 

Default judgments ar1.: no1 to he "ruhbcr-slan1pc11" upm1 a sho,\ing oi' jurisdiction and 
1wnappcmancc. Rather, courts rdain a continuing adjudicatory duty 111 assess \\lll·thcr the movant 
has dcmonstr:ited a viable cause of action through nonhcarsay evidence. The abscrn:c of oppositinn 
docs not diminish that duty, nor docs il permit the court t(1 overlook l'vidcnliary deficiencies in the 
movant's submissions. 

Where a defirnh judgment mution is supported hy affidavits lacking pcrsonai knowledge. 
conclusory assertions. rdercnccs tu unproduced business records. or records for which a 
foundation for admissibility has not be1;.•11 laid, the proof is legally insufficient under CPLR 3:2151 J7. 
Suell submissions d() not constitute competent evidcnci..: and eannul ~;upport the entry ol'judgment. 
Courts not only pnsscss the inherent authority. but has the obligation, to deny default judgment 
motions where the movant has failed tc1 rrovidc cidmissihle prooL including sua spontc, because 

the statute does not authorize judgment in the absence of a proper evidentiary slmwing. 

In sum. CPLR 32 l S[fl irnposcs substantive proof requirements that must be satisliccl before 
a judgment may be entered. Default docs not cure inadmissible proot: nor dl)CS it divest the court 
of its obligation to ensure that a viabk cause of action has been established through competent 
evidence. \Vherc thal showing has not hccn mode, denial or the motion is rcquirl'cl. 

B. CPU{ 321 S!fl Imposes Specific Evidcntiary Requirements For Default 
.Judgment Applications 

CPI ,R 32151 fj expressly conditions the entry of a dc·fau!t judgment upon the rnovant's 
submission of competent proof. 'The statute requires. proof of service of the summons and 
complaint. the default and "proof of the facts constituting the claim ... by affidavit made by the 
party·' CPLR 3:2 l 51 fj. This statutory language is not prccatory. It rcl1ects a deliberate legislative 
judgment that defoult judgments may he cnti.:red only upon a prupcr cvidcntiary showing. not 
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merely upon a de!endant's failurt' to appear or answer. 

·'Hence a trio of affidavits is the ideal composition of a default application: the server's 
at1idavit of service, the plaintiffs affidavit of merits. and the lawyer's affidavit of the default:· 
Siegel, N. Y. Prcu:. ~ 29 5 ( 6th ed.) 

Each of the elements must be established. See e.g. Leri r Oherlumlcr, 144 AD2d 546, 547 
[2d Dept 1988] ["A review of the record indicates that plaintiff failed to show that the defendants 
were properly before the court by virtue of the plaintiffs effecting valid service of a summons and 
complaint upon them."]; f !.\'. Bunk NA. 1· Simpson, 216 AD3d 1043, I 045 [2d Dept 
2023]["Laxner's factual assertions based upon those records constituted inadmissible hearsay, and 
her affidavit was insufficient to demonstrate proof of the facts constituting the claim"]; 

.. Additionally, a motion for leave to enter a default judgment must be supported by what 
has been colloquially termed a "non-military affidavit." This requirement is not mandated by the 
CPLR but rather is derived from federal law:· Tri-Roil Designers & Bui!c!Cl'.,. Inc. ,. Cow;retc 
Superstructures. J11c.. 2025 NY Slip Op 06209. 2 [2d Dept Nov. 12. 2025] 

C. Courts Have No Ministerial Duty to Enter Default Judgments, Rather Courts 
Have The Obligation And Dutv To Dcnv Same.~ In The Absence Of Strict 
Complianc1: \Vith The Rcquircmcn!s Of CPLR 321 S!fl. 

Tht~ entry of a dcfoult judgment is 1101 a rncdurnical or rrnniskrial act. The Appellate 
Di\ isio11 has made cle;;ir that ··the grnnling of' a defoul1 judgment d,k'S not become a 'mandatory 
ministerial duty' upon a dcl~ndant's default" Gugcn v Kipany Prods. Ud. 289 AD2d 844 \3J Dept 
2001 ]. q1wling .\.fuller otl)yno v Rose, 260 :\D2d 694 f3d Dept ] 9(){)j. 

Rather. ClJUrts have the obligation and duty to determine whether the movant has 
established a Yiablc cause of action through admissibk proof. Indeed. the '·Supreme Court must 
determine whether the motion [for leave to enter a default judgmentl was supported with enough 
facts to enable the court to determine that a viable cause of action exists ... as [t]herc is no 
mandatory ministerial duty to enter a default judgment against a defaulting party .. S11pC!'ior Dc:ntal 
Care, !',C. ,, lfof/mc111, 81 AD3d 632 12d Dept 201 !Jl_intl.)rnul quotations marks omitted and 

emphasis added]; See also Mt:Gec r Dwm, 75 AD3d 624 [2d Dept 201 0l["'the court 
must determine whether the motion was supported with '·enough facts to enable [the] court to 
determine that a viable cause of action exists''][emphasis addedJ; rc1·i 1· Uherlunda, 144 AD2d 
546, 54 7 [2d Dept J 988]["Abscnt such prooL no default judgment may be entered:'l[emphasis 
added! Xemc1sky ,. Bunque /)ei: De Lu Reru1h!ique Du A"ige1\ 59 AD2d 527, 527 12d Dept 
I 977]["No default judgment may be entered absent proof of service of a summons and 
complaint."][emphasis addedl uf/iJ .\uh nom. w 48 NY2d 962 119791 

llie S..:cdrn.i Department has reaffinncd this prir11.:iplc in recent decisirn1s, holding that 
cuuns ··Jo not !rnvi.: a mandatory, ministerial duly to grant default judgment motions, as !rH.:y retain 
the obligation to determine whcth,:r the moving party has established a viahlc i.:bim .. lf•dis h1rp,o 
Bunk. 1VJ v5,'r l.ouis, 1]() AD.1d 116 !2d fkpt 202~H[...:rnphasis added I. 

CPI ,R .1~ 15 docs not conkmplme that default juJgments ar..: to be "rubbcrstampcd lH1CC 
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_jmisdiction and a failure lo appear hm\: been shown" Fe/Jcr v Mulreso, 210 :\D2d 60 I l s1 Dept 
l 994] 

!bus. a default docs not di\cst the court of its adjudicatory ftmclion ::md the lack ul 
opposition to a uefault judgment motion dues not relieve the court of its obligation to scrutinize 
the movant's proof. As the Appellate Division has held, .. [tlhe lack of opposition docs not negate 
this judicial fi.trn:tion"' of assessing the suflkiency of the movant's proof in support of a rnotion for 
default _judgnk'lll. Sec Muller of Dyna v Hose. :260 AD2d 694 [3d Dept 1999 J. Otherwise, there 
would be no adjudicatory function for this Court to cxerctS('. 1 

Indeed, even the existence ol'opposition on grounds other than the sufiiciency of the proof 
constituting the clairn docs not negate this essential judicial function. See .Joosten v Gale, 129 
AD2d 531, 535 [ l st Dept 1987]1"That defendant chose to oppose the motion on the ground oflack 
of jurisdiction should not be deemed a waiver of proof of the facts constituting the claim. 
Defendant should not be put in a worse posit~on for having chosen to oppose the motion than she 
would have been in had she not opposed it."] 

\Vhcre, as here. the court cannot determine from the submissions whether a viable cause 
of action exists. dental of the motion is not only permissible, hut required . .',,'ec First Frunk!in Fin 
Corp. v ,,/!fem. 157 /\D3d 863, 865 [2d Dept 2018] 

The Appellate Divisiun is unanimous !hat the entry of a default judgment is not a 
ministerial act: rather, the court retains an independent obligation to determine \.vhcthcr the moving: 
party has estahltshed a viable cmisc or action. 

Accordingly, a court must deny an unopposed default judgment motion where the proof 
submitted is delicicnt. inadmissible, or fails to lkmonstr,ik a viable cause of action. 

D. The Courts Have A Dutv To Sua Spontc Scrutinize Proof Of Compliance \:Vith 
CPLR 3215!fl Including The Rcguirment For The Submission Of Admissible 
Nonhearsav Proof 

Bccaus.: courts retain an independent adjudicatory obliga1io11 under CPLR 3215flJ they 

must Jerry default judgment motions sua sponte where the movant fails to provide adequate 
admissible proof The statute docs nol authorize courts to enter judgment blindly. nor docs a 
ckJcndant's defoult waive the statutory cvidcntiary prerequisites imposed upon the movanl. 

Courts must he satisfied that mm ants have provided ··mmhear.rny conlirmatilHl of the 
factual basis constituting a prima [~1cic case·· hd~lre granting defoult judgment. S'tute v IVi/liwns. 
44 AD3d 1149 [J<l Dept 2007]1Emphasis 1\ddcd I: .<-,;ee 333 C ?1cr1-_i LU'\' N. N._:sort.1. Inc., 66 AD3d 
1176. 1179 [3d Dept 2009]1mo,·,mt bears burckn of'submitting ··1wnhearrny prpof conlirming the 
factual basis frH' their claim in support of their motion for a defoultjudgrnenClfcmphasis added!: 
S,'rate \' fVilliams, 73 ,\D3d 140 l, 140::; [3d Dept 20 l Ol!mp\·,mt must "present sufficicnt 
noullearsay f:.ict.s to demonstrate the existence of a viable cause or acLiun'"l! emphasis added J. 

1 This Court is puzzled by certain decisions referring to the Cou11·s responsibility to assess compliance with CPLR 
3215 as a "discretionary obligation". See e.g. Ncwrc:::. LLC v City o{Midd/c/own, 216 AD3d 655 [2d Dept 2023] 
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ImkcJ, courts routinely ,lcnv defoult iudi~ment motions \\ here lhc irnnant foils to ~ubmit 
w .., • ,_, 

aflidavits based on personal knowlcclgc Gr dlhcrwisc l:iils to provide nonhcarsay eonlinnati(1n ,lf 
the claim. St!c' \lurlinu:: " Reiner. l 04 AD3d 4 77, ·+ 78 [ ! s1 D-.:pi 2013 I[ default judgmi:nt denied 
where proo[' was "purely hearsay, de\oid or cvidcntiary valut', and thus insufficient to support 
1.~ntr) of<1juJgmcnt pursuanl to CPLR J'..2!5''1: Fe/fer r M(l/1w10. ?10 1\D2d 60 I 1st Dept 11)94]: 
Joos/en,, Uoh•. l :?9 ;\l)2d 5] 1 I 1st Dept ] ()87jjsameJ. 

An atTidavit that merely recites conclusions. relies on unproduccd business records, or foils 
to lay a proper foundation under CPLR 45 l 8[aj does not satisly CPLR 3215[ fl. ,\ee HSBC Bunk 
US'A. N,'1. us Tr.fi,r ACE 5.'ec. Corp., /Jome Equily Locm h., Series :lO(F-f!FI F Cirt'.:ne. l 90 AD3J 
417,418 11st Lkpt 2021J[default judg:ment against the non-appearing defendants denit:'d where 
affiant '·did not say that h1:.• \\as fomiiiur with plaintiffs record-keeping practices and procedures 
[and I [t]hus. his artidavit did not constitute a proper foundathln for tht admission of the records 
land] ··1affiuavit] was hearsay, since th-: ri;:_•c(wds ,vei\: not submitted with tht: aflidaviC']: (-'iuy r 
Cimi110. l 28 ;\D.3cl 1460, 1460-61 14th Dept 2015 llhcarsay af11davit made by afliant. ,vithout 
personal k1Hw,;lcdgc docs not constitute '·adequate 'proof of the facts constituting the claim', 
quoting CPLR 3'.2151 J]: motion for default judgment denied!: su'-· also l{m1cfo:c'f! r ( irecn Moch. 
Lwufo·uping. lnc 22.3 AD3d 792. 793 I 2d Dept 20241[ atlt,rney-vcri ficd pleading constitulcJ 

hearsay and hence did not satislY CPLR T2 l 5! fl I. 

The \Vdl-scttlcd rule that an atl()rrn:y-vcrified pleading is insufficient to suppnrt a default 
judg1m:nt provides an apt and conlrnlling analogy. Courts have r1:p-.·atedly held that. a complaint 
verified by counsel. vvho lacks personal knowledge, is ··pure hearsay. ul11:rly devoid of evidentiary 
valt11.•" Fef/i!r v :\,!ct/;Jeso. 210 ;\D2d at 61: Joosten v Gale, 129 AD2d 53 l 11 st Dept 1987]; 
1\Iarli11e:: v Reiner. 104 i-\D3d 477 ! ls1 Lkpl 2013!. 

'The Scc(lnd Department has likewise held that. while a verified complaint may serve as 
the affidavit of facts under CPLR 3215!fl. it must contain ·'evidentiary facls from a person with 
personal knowledge". and a pleading verifo.xl by an attorney pursuant to CPU{ 3020( d)(3) is 
insufficient to establish its mC"rits. Trimzgle Props. ;::.:. U,C v Nurang, 73 AD3d l030 [2d Dept 
2010]; DLI Mrge. Cupiwl, Inc. v Uniu:d C!en. Tit. Ins. Co., 128 AD3d 760 [2J Dept 20151; Sec 
also U.s·. Bank NA. r S'impson, 216 AD3d 1043, 104512d Dept 2023]1"Laxner's factual assertions 
based upon those records constituted inadmissible hearsay, and her affidavit was insufficient to 
demonstrate proof of the facts constituting the claim"]; '.799 Cruwn ,\'/. U,C 1· Lr.:Nw1c, 203 AD3d 
1117 [2d Dept 2022]["Thus, his factual assertions based upon those records constituted 
inadmissible hearsay, and his affidavit was insufficient to demonstrate proof of the facts 
constituting the claim''] 

Even where the complaint is \Crilicd by a lender's sl'rvic1:.'r r1:.'l) ing on the business !\.·cords 
exc..:ptiun to the hearsay ruk. sufficient founJation is r-.·quin:d tu satisfy an evidentiary burden. 
Sl:i;; Toorak Cupitul Parlncrs. f,l,C v 15 D<:'lll'.\' Place Corp,, 2025 NY Slip Op 06746 [2d Dept 
Dec. 3, 2025]["the verified pleading has evidentiary value only if the verifier has personal 
knowledge of the facts .. .In this action, the complaint was verified by Christopher Redburn, an 
asset manager for Cohen Financial, the plaintiffs "special servicer and authorized agent." 
However, Redburn did not lay any foundation for his basis of knowledge or for the admission of 
the business records annexed to the complaint. Moreover, those records did not evince 15 Dewey's 
default on the loan."] 
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There is no principled lx1sis tl1 trcal other f'orrns of hearsa) 11wre favorably. An alTtJd\it 
from a party or servicer lacking personal knmvleJgc (See /Junko/Am . . VA ,. Borne!!. 241 /\l).3J 
l 234-. 1238 l2J Dept 2025]), an affidavit that merely n:f'crenecs but docs nnt attach business 
records (See Bunk of ,VcH· York !\ic/1011 ,. (i/wgo11'. 232 AD3J 754. 755 12d Dept 2024]). or an 

affidavit that [~1ils to lay a proper CPLR 45!8[a] foundation (Sc<! Yctliomwr Mtge .. LLC ,, Ricks. 
241 AD3d 829, 83212d Dept 2025]) is no less hearsay than an ,1tton1L'y-vcrificd pleading. Hearsay 
docs not become admissible by virtue nf it;c; label. 

It is thus well sdtlcd across all Dcpmlrnents of' the ;\ppcllatc Division that hearsay 
evidence is insuflici(·nt to susU1in a defoult judgment.·' 

Accordingly. vvhc-1T. as hen:. c1 rnotion for a defmtlt .iudgmcnt is not supported by 
admissible evidence, lhi.:1T can be unl_, one uutL·ome: "A foilurc tn submit the prouf required by 
CPI .R 3215[1'1 sltou/d lead a court to deny an upplication for a Jefoult judgment"'. ;\Jonhallwz 

li:ft:co111. ('orv FJl&A fock\mith. Inc .. :21 l\YJd:200,::i.cn l20D]ll.:mphasisAddcd]. 

E. Application 

Here, plaintiff failed to demonstrate the faets constituting the claim as required by CPLR 
3215ltJ. The motion is supported by Peter Bormn.:zyk (""Mr. Borowczyk·· or Boro\vczyk 
Affidavit"") a purported officer of Selccl Portfolio Servicing lnc. (""SPS"), plaintiffs alleged 
servicer. 

First. no servicing agreement or power of attorney is annexed to Mr. Borowczyk's 
affidavit. Therefore, the affiant and SPS's authority has not been established and plaintiff failed to 
establish the facts constituting the claim pursuant to CPLR 3215[ fl. See e.g. HSBC Bank USA, 
NA. v. Bells, 67 Ad3d 735 [2d Dept 2009J. While, a power of attorney is annexed to plaintiff 
counsel's affirmation in support, the same has not been authenticated and Mr. Borowczyk makes 
no reference to the power of attorney as his source of authority. Moreover, the power of attorney 
is expressly limited by certain governing documents and agreements that have not been proffered. 
See US. Bunk NA. v Tesoriero, 204 AD3d 1066 [2d Dept 2022 ll""thc limited power of attorney 
submitted ... restricted and conditioned its authority based on the terms of other agreements which 
were not provided by the plaintiff. Thus, the limited power or attorney was insufficient to 
demonstrate that Nationstar possessed the authority to act on behalf of the plaintiff'] 

Seeond. Mr. Borowezyk's contentions are inadmissible hearsay and fails to annex the 
business records necessary to support the appl ieation. 

"'There is no requirement that a plaintiff in a foreclosure action rely on any particular set of 
business records to establish a prima facie case, so long as the plaintiff satisfies the admissibility 
requirements ofCPLR 451 S(a), and the records themselves actually evince the faets for which they 
are relied upon." Citigroup v Kopelowilz, 147 AD3d 1014. 1015 l2d Dept 2017] 

''Although. [t]he foundation for admission of a business record usually is provided by the 

2 l .cading commc·ntator, ul' the CPI. .R agree th,Jt hcm.,ay c'vidcneL' doc~ not constitute adequate "proof of the facts 
conslituting th 1: claim·' under Cl'l.R :::2 i 5[fl and hence c:a1111ot sLhtain a mution ti1r a defaultjudgincnt. Sec I lPn l\1lark 
( ·. Di\ Ion. '.)02 '.\ Supplc'.lllL'IH:11':, Pra~·t ice (\mm 1e11t;i:·y. Mc K inncy ', c ·,rn, I·""'" (l/ NY. I \(Hlk 7B. ( 'Pl .R3_? I,:::, I. 
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testimony of the custodian, the author or some other witness familiar with the practices and 
procedures of the pai1icular business ... it is the business record itsel C not the foundational affidavit, 
that serves as proof of the matter. .. Accordingly, [ e Jvidence of the contents of business records is 
admissible only where the records themselves arc introduced ... Without their introduction, a 
witness's testimony as to the contents of the records is inadmissible hearsay" Bank ofNY Mellon v 
Gordon, 171 AD3d 197 [2d Dept 2019][internal citations and quotation marks omitted]; See also 
See U.S. Bank NA. v PickerinR-Robinson. 197 AD3d 757 [2d Dept 2021 ]["However, while the 
Lee affidavit was sufficient to lay a proper foundation for the admission of a business record 
pursuant to CPLR 4518 (a) ... Lee failed to identify the records upon which she relied in making 
the statements, and the plaintiff failed to submit copies of the records themselves."]; Deutsche 
Bank Trust Co. Ams. v Miller, 198 AD3d 867 [2d Dept 2021 ][''Moreover, even if Lee's affidavit 
set forth a proper foundation for the admissibility of the unspecified records he relied on ... Lee 
failed to identify the records upon which [ ]he relied in making the statements. and the plaintiff 
failed to submit copies of the records themselves ... It is the business record itself: not the 
foundational affidavit, that serves as proof of the matter asserted"][internal citations and quotation 
marks omitted] 

Indeed, "[w]ithout business records proving the matter asserted, [plaintiftJs 
''unsubstantiated and conclusory" statement, by itselt~ [is] insufficient. .. " /Vilmi11g1011 5.'oF. Fund 
Socy., J•:\B ,. Kutch, 202 AD3d 1030, 1033 [2d Dept2022]; .!/>Morgun Chuse B({11k. /\.A." Bonilla, 
227 AD3d 788, 790 [2d Dept 2024 ]['"Without business records proving the matter asserted, 
Ranaldi's ··unsubstantiated and conclusory" statement, by itself: was insufficient..."] 

Here, Mr. Borowczyk does not attach a payment history demonstrating defendants default 
in payment and although, Mr. Borowczyk claims the loan was modified, neither the loan 
modification agreement, nor the subject mortgage are not annexed to his affidavit. 

Thcrclc)re. her conk'ntions and records she attempts to introduce arc inadmissible hearsay 
and insufficient sustain plaintiffs burden to demonstrate the focts constituting the claim as 
required by CPLR 32151fl-

Accordingly. it is hereby: 

ORDERED, that plaintiffs motion is DENIED. 

This constitutes the decision and order of the Court. 

ENTER: 

/afl/ '717. ~ 
Hon. Mcnachem M. Mirocznik, JSC 
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