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FONDELCO INC, _ . Fourth Third-Party
' Index No. 595703/2023
Plaintiff; :
-against-
PRIMO REMODELING,

Defendant.
e -X

The following e<fi led dociuments, listed by NYSCEF document number (Motlon Seq.No. 007) 281, 282,
283, 284, 285, 286, 287, 288, 289, 290, 291,292, 293, 294, 295, 298, 299, 300, 301, 302, 303, 304, 305,

306, 307,308, 309, 310, 311,312, 313, 314, 315, 316, 317, 318, 319, 320, 321, 322, 324, 325, 326, 327,
328, 329

were read on this metion to/for SUMMARY .?JUDGMENT

Defendant Fondelco, Iné. {Fondelco) moves pursuant to. CPLR § 3212 for summary

judgment in'its favor dismissing i) Sweeney & Conroy, Inc.’s (S&C), Kings Hoist &

Scaffolding, Inc. (KHSI), and Primo Remodelirig’s (Pﬁmd)_ claims _fo‘ir common law
indemnification and contribution, ii) S&C and KHSIs claims.for bre_?ch. of contract and, iii)
S&C and KHSI’s claims for contractual indémnification. In riesp_o‘n’sé,-. third-party plaintiff S&C
cross-moves for summary judgment against Ryan Avella (Plaintiff) 'ciaim"i'ng that Plaintiff'has
failed to meet its burden on its Labor Law § 200 claim and a’gains_t'Féndel'co on its claim that it is
entitled to contractual indemnification from Fondelco. For the reasons set forth herein, the
various motions are GRANTED and DENIED in part.
BACKGROUND

A. Relevant facts

On October 27, 2020, Plaintiff fell off a scaffold that was ereré:tedr and installed by KHSI.
Prior to the accident,; on October 16, 2020, S&C, a general COntrac_tOf at a worksite, emailed its
fire prevention contractor, Fondelco, and informed them 'of"somefissl%les at the worksite that
needed “engineer judgment” (NYSCEF Doc-No. 287)__. S&C-'and-Foﬁdelc_o agreed to schedule an
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inspection; but they did not mutually select a date. S&C proposed Oc't;o:ber 26, 2020 as the
inspection date, but Fondelco did not confirm (id.)
On October 27, 2020, Plaintiff, an employee of Fondelco, "arrix;red at 19 70" Street, New
York, New York (jobsite) to repair the items '_that.nee'ded to be a_ddressée‘d by Fondelco for the site
to'pass inspection, As part of Plaintiff’s work, he went to a stairwell a’i_t the: jobsite to inspect the
firgproofing. Plaintiff accessed the areas in question by using a lad_de_ré- and the scaffold that was
installed by KHSI. While.on the scaffold he walked two to four feet-énto'a platform and then
fell through a gap between the wall and the ceiling fold. .
As a result of his fall, Plaintiff sustained-the following injuries:
- Severely comminuted compound acute type TV fracture of the right calcaneus
with sever splaying of fragments and multiple fragments -p‘roj’éctihg-thmugh the
medial skin surface;
- D_ep_ressi_()n and flattening of the calcaneum noted with decr.eafse in Boehler’s
angle;
- Severely comminuted acute type IV intra-articular fracture of 'éth'e left calcaneus;
- ORIF, left calcaneous;
- Closed reduction, right ankle;
- Fausion, right talar;
- Right foot and ankle reconstruction with free microvascular g}‘acillis muscle flap
transfer from the right thigh;
- Skin thickness graft reconstruction of the right foot and ankleé-f'rom the right thigh;
- Irrigation and debridement, right calcancous;

- Bilateral acute comminuted intra-articular fractures of the calcaneum;

160038/2020. AVELLA, RYAN vs. SWEENEY 8 CONROY, INC Page 3 of 24
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- Flexion contracture, left foot, toes 2-5;
- Surgical contracture release, left foot, toes 2-5;
- Together with other complications and sequela. (NYSCEF Doc. Nos. 223 & 224)

B. The contract between Fondelco and S&C

Fondelco was working at the jobsite pursuant to the terms of a contract with S&C. The
contract obligated Fondelco to perform firestopping work at the j_obsii:e. The contract provided,
in relevant parts, as follows: |

“ARTICLE 10: INSURANCE

10.1. The Subcontractor shall, at.its.sole expense, purchase: and maintain in effect until
acceptance of the: Project by the Owner, the following insuranpe:-

1. Commercial General Liability ("CGL") with limits of insurance not less
than $1.000.000 each occurrence and $2.000,000 annual agpregate.

b. Coverage shall be written on the ISO CGL oceurrence form policy,
form number CGOOO1 (10/01), or equivalent form that provides at a
minimum all of the coverage, coverage extensions, and Supplementary
Payments- included in such policy form, mcludmg but not limited to
coverage for liability arising from bodily injury, property damage,
premises and operations, independent contractors, and products-
completed operations hazards, and personal and advertising injury and
liability assumed under an insured contract (iricluding the tort liability of
another assumed in a business contract).

¢. The Contractor; the Owner and all other parties required in connection
with the Contractor's agreement with the Owner for the Project shall be
includéd as Additional Insureds using ISO Additional Insured
Endorsement CG20 10 (11/85) (ongoing and product completed.
operations) or both. CG20 10 (10/01) (ongomg operations} and CG2037
(10/01) (product completed operations) or their equivalent. Coverage for
the Additional Insureds shall be at least as broad as the coverage provided
for the Subcontractor.

d. The subcontractor's CGL coverage shall. apply as: prlmary insurance on
a non-contributing basis before any other insurance or s¢lf- insurance,
inicluding any deductible or self-insured retentlon, maintained by or
provided to, the Additional Insureds.

3. Commercial Umbrella/Excess.
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a. Umbrella/excess liability insurance with occurrence and aggregate
limits-of not less than $5,000,000.

b. Umbrelia coverage must follow form the CGL, be primary and non-
contributory and include all entities that are required by this
Agreemert to be Additional Insureds.on the underlymg policy.

10.2 All said policies, both primary and excess, shall contain provnslons naming the
Contractor, Architect, Owner, and any other parties required for-the Project by the

Contractor as "Additional Tnsured." Subcontractor shall furnish Contractor with
certificates of said insurance prior to commencing work (N YSCEF Doc No. 322 at 7-8).

ARTICLE 11: INDEMNIFICATION

11.1 To the fullest extent permitted by law, the Subcontractor shall indemnify, defend,
and otherwise forever hold harmless . . . the Contractor . ... and employees . . . from and
‘against any and all allegations, losses, Clall'llS, actions, proeeedmgs demands damages,
liabilities, or expenses (including but not limited to deductible amounts of any insurance,
reasonable attorneys' fees, court costs, and the cost of appellate proceedings) ("Claims”)
arising directly or indirectly from the performance of Subcontractor's. obhgatlons under
this Agreement to the extent that such Claims are caused solely, in-whole or in part, by
any act or emission on the part of the Subcontractor, its employees, agents, or
reptésentatives, or any person or‘entity for whose acts the Owner, the Contractor or the
Architect may be liable, If such indemnity is made void or otherwise impaired by any law
controlling the construction theteof, such indémnity shall be deemed to conform to the
fullest indemnity permitted by such law (N YSCEF Doc No. 322 at 9).

16.8 - SAFETY. PRECAUTIONS AND PROCEDURES

16.8. The Subcontractor shall take reasonable safety precaitions with respect to the:
performance of this Agreement, shall comply with safety measures initiated by the
Contractor and with applicable laws, ordinances, rules, regulations and orders of public
authorities for the safety of persons or property in accordance with the requirements of
the Subcontract Documents. The Subcontractor shall immediately report to the
Contractor-an injury to an employee or agent of the. Subcontractor which occurred at the
site.

16.8.4 Subcontractor acknowledges that it lias been provided_;w-ith'the. "Sweeney and
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Conroy, Inc. Project Safety Program, dated July 16, 2013". Subcontractor acknowledges
that it, and.all of its employees, have read such Safety Manual; are familiar with the
contents thereof, and agrees that they will fully comply with the contents thereof.
Subcontractor expressly agrees to cooperate with Contractor concetning all safety
issues.” (NYSCEF Doc No, 322 at 12 {emphasis omitted]).

C. Relevant procedural history

On February 24, 2025, Hon, Shlomo Hagler granted P_l_a_intiffs;’ motion for summary
judgment against S&C on Plaintiff’s Labor Law §240 (1) claim (N YSCEF Doc No. 269).
Thereafter, on March 18, 2025, Plaintiffs filed the note of issue. (NYS:'_CEF Doc No. 272).
Fondelco filed their instant motion for summary judgment on May 1 6, 2025 while S&C filed its
cross motioft on June'20, 2025 (NYSCEF Doc No. 298). |

DISCUSSION

A. Summary judgment standard

On. a motion for summary judgment, the proponent bears the initial burden of making.a
prima facie showing that it is entitled fo summary judgment as 'a'-ﬁmatté'r of Iaw_, providing
sufficient evidence that no material iSsues of triable fact exist (:Trusrees.of Columbia Univ. in'the
City of N.Y. v D'Agostino Supermarkets, Inc., 36 NY3d 69, 74 [2020]%; Alvarez v Prospect Hosp.,
68 N'Y2d 320, 324 [1986]). Once the moving paity meets its burden, ihe burden shifts to the
party o_p_po._sin_g the motjon fo “prodiice evidentiary proof in admisSibiE'fonn_SUfﬁCient 10 require
a trial of material questions of fact on which he rests his claim . ... mere conclusions, expressions
of hope or unsubstantiated allegations or assertions are insufficient”™ (Zackefman v City of New
York, 49 NY2d 557, 562 [1980]; see also De Lourdes Torres v .Iones; 26'NY3d 742, 763 [2016]).
The function of the summary judgment procedure is issue-finding, 'né_t issue-determination
(Sillmanv Twentieth Century-Fox Filin Corp., 3 NY2d 395, 404 '[_1"957]_,-rearg denied 3NY2d

941 [1957]; Vega v Restani Constr. Corp., 18 NY3d 499; 505 [2012]). Further, “[sJummary
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Jjudgment should not be granted where thére is any doubt as to the exiét‘cnce ‘of a factual issue or
where the existence of a factual issue is arguable” (Madtter of New Yor:k.Ci':yAsbe'st'OS' Litig., 33
NY3d 20, 25 {2019] [internal quotation marks and citations omitted]).

B. Fondelco’s motion for summary judgment.

i S&C, KHSI and Primo’s-common law contribution and indemnification claims
against Fondelco

Fondelco moves for summary judgment dismissing all commén law contribution and
indemnification claims against it. Fondelco argues that Workers’ Confxpehsatio'n Law § 11
precludes 8S&C, KHSI, and Primo from maintaining common law-clai;ns against it because
Plaintiff did not suffer a grave injury as.enumerated by the statute. In f‘s’uppon-, Fondelco submits
copies-of independent medical examination (IME) reports. purpor_tingz_f_to show that Plaintiff has
not suffered a grave injury (NYSCEF Doc No. 286). Additionally, Foind_elco_’s- affirmation in
support of its motion cites Plaintiff’s bills of particulars which sets forth the injuries sustained by
Plaintiff NYSCEF Doc. Nos. 223 & 224).

S&C does not specifically oppose Fondeleo’s Workers” Compensation Law § 11
argument. S&C only addresses Fondelco’s assertion that-Plaintiff_has: not alleged a grave injury
in its response to Fondelco’s statement of facts. There, S&C characteﬁzes_Fonde’lcoz’_s_ allegation
that Plaintiff has not alleged a grave injury as improper for a.statem_cx;it of facts and directs the
court to Plaintiff’s allegations in the bill of particulars (NYSCEF Doc No. 329 at 4). KHSI and
Primo-have not opposed Fondeleo’s motion. |

Workers’ Compensation Law § 11 provides, in relevant part:

“For purposes of this section the terms ‘indemnity” and contrlbutlon ‘shall not include a

claim or cause of action for contribution or indemnification based upon a provision in a

written contract entered into prior to the accident or occurrence by which the employer

had expressly agreed to contribution to or indemnification of the claimant or person
asserting the cause of action for the type of loss suffered.

'160038/2020 AVELLA, RYAN vs. SWEENEY & CONROY, INC : Page 7 of 24
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Ani employer-shall not be liable for contribution or indemnity to any third person based
upon liability for injuries sustained by an employee acting within the scope of his ot her
eémployment for such employer unless such third person proves through competent
medical evidence that such employee has sustained a ¢ ‘grave injury” which shall mean
only one or more of the following: death, permanent and total loss of use or amputation
of an arm, leg, hand or foot, loss of multiple fingers, loss of multiple toes, paraplegia or
quadriplegia, total and permanent blindness, total and permanent deafness, loss of nose,
loss of ear, permanent and severe facial disfigurement, loss of an index fingeror-an
acquired injury to the brain caused by an external physical force resulting in permanent.
total disability.”

Under Workers™ Compensation Law § 11, employers'who provide worker’s

compensation coverage are immune from tort liability to third parties ?_except in cases involving

nartowly defined grave injuries or where there is a binding contractual agreement providing for

cotitribution or indemnification.(Rubeis v Aqua Club Inc., 3 NY3d 4_0:8,_ 415 [2004]; Castro v

United Container Mach. Group, Inc., 96 N'Y2d 398, 401 [2001]; Noel v 336 E 95th Realty LLC,

227 AD3d 505 [1st Dept 2024]). Here, it was established that Pl‘aintiff ‘was.an ;cmp‘l"oyee'_of '
Fondelco and that he received workets® compensation aftér the accidént-(N YSCEF Doc No. 314,
tr at 102, lines. 8-10; NYSCEF Doc No. 313, § 10 [d]). Additionally, none of the-.pa’rti‘e's have
disputed Fondelco’s factual allegations, supported by IME reports, and the bill of particulars that
Plaintiff did not suffer'a grave injury (see Iranshore Indem., Inc. v W&W Glass, LLC, 151 AD3d
511, 512 [1st Dept 2017], Iv denied 30°NY3d 909 [2018]: Aramburis v Midtovin W. B, LLC, 126
AD3d 498, 501 [1st Dept 2015] [ finding that “[t]he coutt should have granted [subcontractor's]
motion for summary judgment dismissing defendants' claim-seeking_pommon—law
indemmification from [subcontractor],” where the subcontractor -:“met; its initial burden to
establish that plaintiff did not sustain a grave injury within the -meaniilg_of Workers'
Compensation Law § 11, and defendants failed to raise an issu¢ of fact as'to whether plaintiff's
brain injury constituted a grave iiyjury”]}. S&C failed to raise a triablé issue of fact in opposition
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to Fondelco’s factual allegations; thus, Workers’ Compénsation La'w§ 11 bars S&C’s common
law- claims against Fondelco (see Kuehne & Nagel, Inc. v Baiden, '36'1§IY2ZCI 539, 544 [1975]
[holding, on summary judgment, that facts alleged in the moving papf;é"rs “which the opposing
party dees not controvert, may be deemed to be admitted, and where téh'ere -are cross motions for
summary judgment, in the absence of either party challenging the ve’r’ii"ty..of the alleged facts-. ...
there is, in efféct, a concession that no question of fact exists” '(-int'email_ citations omitted)]; / /40
LLC v Meis Studio Inc., 225 AD3d 516 [1st Dept 2024] [“Un'contestecél factsin a movant's papers
are generally deemed admitted for purposes of @ motion for summary é‘j'udgment’-’ {citations
omitted)]). For the foregoing reasons, this branch of Fondelco’s mOti'c;n-is-GRANTED to the
extent of dismissing S&C’s third canse of action in its third-party complaint for-common law
contribution and indemnification. |

Likewise, KHSI’s and Primo’s cross-claims for common law gontrib_ution and.
indemnification claims against Fondelco are dismissed as unopposed (Jones v Vornado New
York'RR Orne L.1.C., 223 AD3d 467, 468 [Ist Dept 2024] [“Because Con Ed did not oppose [its
‘codefendants’] motion for summary judgment dismissing its cross_-cls;im for indémnification, the
cross-claim was properly dismissed”]; Saidin v Negron, 136. AD3d 458, 459 [1st Dept 2016]). As
noted above, Fondelco established that Plaintiff was its emplayee and that Plaintiff did not
sustain a grave injury as a result of the accident in question. As' such, Fondélco’s motion seeking
to dismiss all cross:claims brought in commeon law for con_tffibuti_on'a:zid indemnification together

with attorneys” fees is GRANTED.
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i, S&C and KHSI's breach of contract claims
a, S&C’s.breach of contract claims

Fondelco moves for s_u.mmary-ju_d‘gmentﬁin its.-favor, seeking té dismiss S&C’s second
cause of action in its third-party complaint against it on the ground_thét Fondelco complied with
the termis of its contract with S&C. Specifically, Fondelco argues-t'hatf_-it_ purchased and.
maintained insurance policies to'tal_ing;$6,000,-000 in coverage as the c;ontract required. Fondelco
also maintains that its carrier has paid S&C’s attorheys” fees. |

In opposition, S&C concedes that Fondelco provided pro_of thélt Harleysville Insurance

Company (Harleysville) accepted S&C’s defense under a re’servatit)n";of rights pursuant to the

commercial general liability (CGL) poliey Fondeleo procured. S&'C--ais’seﬁs'__, however, that
Harleysville has denied any obligation to indemnify it. Additionally, S&C claims that the

Endurance American Insurance Company (EAIC), Fondelco’s eéxcess policy, has not confirmed

that S&C are additional insureds. S&C contends that the cxces_S-pol_icy does not contain

-additional insureds forrn's-()r-'language'as required by the contract. For these reasons, S&C objects

to dismissal of its breach of contract claims.

It is well-settled that “‘a party moving for summary’ judgment..dismissing. a breach of
contract claim for failure to procure insurance meets its prima faci'e_biufd'en by identifying the
contract provision requiring the procurement of insurance and tendexing the procured insurance
policy that satisfies that requirement” (Cooper v BLDG 7th St. L_LC,'.;231 AD3d 533, 534 [1st
Dept 2024] [citations omitted]; Nyanteh v 590 Madison Ave., LLC, 23-8 AD3d 643, 644 [1st Dept
2025]). |

Here, Fondelco submitted copies of the procured insurance péli_ci'e's' in support of its
motion. Upen review of Fondelco’s CGL policy, its limits of insurance are in the amourits of
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$1,000.000 for each occurrence and $2,000,000 as annual aggregate (NYSCEF Doc No. 283
form CG-7274), satistying the required limits of insurance for CGL coverage pursuant to the
cotitract. Fondelco’s excess insurance policy provides excess liability ;cover'agcﬁ with an aggregate
limit of $5,000,000 (NYSCEF Doc No. 284 form EXL 0001 0615) as -}equi're.d by the contract.
Further, to the extent that S&C argues that EAIC has not cqnﬁﬁned that S&C is an
additional insured tinder its policy-and that the EAIC policy does not u';;o_ntain additional insured
forms or language required by the contract, the EAIC policy p_rovi'des'%that “Tt]he word ‘insured”
means any person or organization qualifying as such in the “fitst und'eérlying_;’insurance" which is

the controlling policy listed in Item 5 of the Declarations™ (NYSCEF Doc No. 284 form EXL

0203 0813 at 1). Item 5 of the declarations refers to the attached schedule of undetlying policies

(NYSCEF Doc No. 284 form EXL 0001 0615). The schedule of underlying policies lists the
Harleysville policy as the underlying general liability policy _(N'YSCEF Doc No. 284 form EXL
0102 0606), The Harleysville policy includes a blanket endorsement which provides, in relevant
part, that “Section IL— Who Is An Insured is amended to include as an insured any person or:
organization for whom you aré performing operations-only as--‘sp_e‘ciﬁéd_ under a written contract .
... that requires that such person or organization be added as an additional insured on your
policy” (NYSCEF Doe No. 283 form CG 7254 1210 at 1), Harleysvilie’s response letter to
$&C’s tender demand informing S&C that Harleysville will provide S&C with a.défense cites to
the blanket endorsement (NYSCEF Doc No. 285). Since 8&C.is.an aflditional insured under the
Harleysville policy, by the policies® plain language, S&C is also insufe_d by EAIC. Consequently,
pursuant to'Fondeleo’s contract and the Harleysville and EAIC p'olici:_es’ termis, S&C is-an
additional insured under both policies (Solorzano v Lophijo Realty C;er. , 224 AD3d 487,488
[1st Dept -202'4]’_[ﬁndin_g a blanket endorsement that included as insuf’ed any -additional insureds’
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as required by written contract sufficient to establish that .a.third-partyé' defendant had fulfilled its
contractual obligation fo procure insurance]; Payne v NSH Co_mmun'iti;.ServiCes, Inc., 203 AD3d
546 [1st Dept 2022] [finding that the trial court correctly dismissed a ;failur.e to procure insurance
claim where the “insurance policy contained a blanket additional insu;ed endorsement covering
parties that [a subconiraetor] had contractually agreed to.name as -additional insureds”).
Addressing S&C’s argument that Fondelco breached the por‘_tié)n of the contract requiring

it to procute insurance because Harleysville reserved its rights:on indemnity, “[w]hile an

insurer's duty to defend arises when the claims asserted ate within the policy's coverage, the duty

to indemnify is determined by the actual basis for the insured’s liabili‘éy to a.third person™(New

York City Hous. Auth. v Harleysville Worcester Ins. Co., 226 AD3d 804, 808 [2d Dept 2024]

[internal quotation marks and citation omitted]; see Auto.. Ins. Co. of Hartford v _Gook,- 7NY3d

131, 138.[2006] [“[A]ninsurer may be required. to defend under the contract even though it may
not be required to pay-once the litigation has run its course”]; KMO.—3;61 Realty. Assoc: v
Podbielski, 254 AD2d 43, 44 [1st Dept 1998] [“Obviously, [an] insul'?r's--"re-fu'sal to indemnify
plaintiffs . . . is no basis for declaring . . . that the decedent’s employe;f breached its agréement
with the construction manager to procure fiability insurance™ ('citati_oﬁ omitted)]). This argument
does not rebut Fondelco’s prima facie showing that it procured the inisumn'c'e-"cdverage' required
by the contract: S&C failed to raise a triable issue of fact in opposition to this branch of
Fondelco’s motion (see Quintero v 240 Crossways Park Owner, LLC, 241 AD3d 842, 844 [2d
Dept 2025]). For these reasons, Fondelco’s motion to dismiss: S&C’s; second cause of ac¢tion in
its third-party complaint against Fondeélco for breach of contract for -fail_ure 10 procure insurance

is GRANTED.

160038/2020 AVELLA, RYAN vs. SWEENEY & CONROY, INC Page 12 0f 24
Motion No.- D07 ' ’

12 of 24



[FTCED._NEW YORK COUNTY CLERK 02/ 1172026 01: 03 PM | NDEX NO. 160038/ 2020

NYSCEF DOC. NO. 332 RECEI VED NYSCEF: 02/ 11/2026

b. KHSI's breach of contract claim
Fondelco seeks summary judgment dismissing KHSI's breach %-of'contr'act cross-claim.
because it did not have a contract with these parties for the work Fo_n'd;elco- perforined at the
worksite. This branch of Fondelco’s motion is alse uﬁ‘o_p_pos_ed and KﬁSI did not establish the
existence of an agreement between the parties. As-there was no- contréct between Fondelco and
KHSI, this portion of Fondelco®s motion for summary judgment is GI%;ANTED. Accordingly,
KHSI’s fourth cioss-claim in its answer to S&C’s third-party action (N YSCEF Doc No. 306) is
dismissed against Fondelco. |
iii.  S&C and KHSI's claim for contractual indemnificarion and attorneys’ fees
a. S&C's claim for contrdctual indemnification:
‘Fondelco seeks summary judgment and dismissal of S&C”’s first cause of action in its

third-party complaint based upon the Fondelco-S&C contract language. According to Fondelco,

it is only obligated to indemnify S&C for claims-arising out of FOndélbo?s'WOrk pursuant to the

‘contract and caused, in whole or in part, by Fondelco’s agts or omissions: Fondelco maintains

that Plaintiff’s accident did not arise from-its-work and that S&C caused the accident by failing
to maintain a safe worksite and to-ensure the scaffold was free of -.de_féc‘t_s.

S&C opposes on the grounds that it is free fiom negligence and that Fondelco caused
Plaintiff’s accident by failing to provide Plaintiff with safety equipment and to familiarize
Plaintiff with S&C’s safety plans and procedures pursuant to thé'Fondel(_‘:&S&C contract. S&C
insists that Plaintiff came to the worksite on a day he was not scheduied to be there, placed the
ladder to access the defective scaffold himself, and, despite noticing @at portions of the scaffold
were missing, proceeded to utilize the scaffold without using proper s?afe‘t’_y equipment. As such,
8$&C claims that Fondeleo’s failure to provide Plaintiff with safety equip'ment and to properly
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train Plaintiff regarding safety procedure were the acts anid omissions ;th'at caused Plaintiff’s fall,
and that af the very minimum, these alleged failures raise questions of fact about Fondeleo’s
liability for indemnifying S&C under the contract.

Unlike common law claims for contribution and indemniﬁCatib_n',_ claims for contractual
indemnification are riot barred by Workers Compensation Law § 11. However, New York’s
General Obligation Law §5-322.1 prohibits general contractors -fromlé;eing-indemniﬁed for their
own negligence. Even though an indemnification provision that -purp_cz)rts_ to indemnify-a party
for its.own negligerice is void under General Obligations Law _§._'._5_—32'§2.1 , such an agreement will
be partially enforced if the provision States “to the fullest extent _permi_tte‘d- by law.” (Johnson v

Chelsea Grand East, LLC, 124 AD3d 542 [1st Dept. 2015]; see also Brooks v Judlau Contr.,

Inc, 11'NY3d 204, 210 [2008]). Where an overbroad indemnification provision contains the

language “to the fullest extent permitied by law”, a contractor’s obligation to-indemnify another

will be limited to the contractor’s own negligence (see Brooks v Judfc?u.Cbnrr.,- Iric., 11 NY3d at

210-11). Notwithstanding, an indemnification clause that purports to indemmnify a party for its

own negligence may be enforced where the party to be indemnified 1s found to be free of any
negligence and its liability is merely imputed or vicarious (see_.Brawﬁ_-..v Two Exch. Plaza
Partners, 76 NY2d 172, 179; Cavanaugh v 4518 Associates, 9 _A‘DSd% 14 [1st Dept. 2004]).

With regards to interpretation of an indemnification provision, where an agreement to
indemnity includes the words “caused, in whole or in part,” they re'qqire proximate causation
(Burlington Ins. Co. v NYC Tr. Auth., 29 NY3d 313, 322 [2017] [citaﬁo'ns omitted]; see
Delgaudio v Townhouse Co. LLC, 189 AD3d 429, 430 [1st Dept 202;0]'; see also Vargas'v City o_f
New York, 158 AD3d 523, 525 [1st Dept 2018]). Additionally, “[t]he; inclusion of the phrase ‘as

a result of any act or omission” takes [an] indemnification clause out of the universe of ‘arising
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out of’ . . . and requires that covered damages occur ‘as g result Qfah;f act or omission” of the
other party” (Delgaudio v Townhouse Co. LLC, 2019 NY Slip Op 325505[U]',;_ #9-10[Sup Ct, NY
County 2019], qffd 2020 NY 8lip Op 07269 [1st Dept 2020]; see COo];aer v BLDG 7th St. LLC,
231 AD3d 533, 533 [1st Dept 2024] [finding that the indemnification ?provisic)n had a
performance-of-the work trigger requiring the subcontractor to indemﬁif){' the contractor for
accidents occurring in the course of the subcontractor’s work); see _als?a Winkler v Halmar Infl.,
LLC, 206 AD3d 458, 463 [1st Dept 2022]). |

As the Couit of Appeals restated in Burfirigion, when interpretéir_lg_;‘ a contract provision,
the courts are required “to interpret the language in a manner that givé‘s full force-and effect to
the policy language and does not fender a portion of the provision meaningless™ (Burlington Ins.
Co, 29 NY3d at 322 [internal quotation marks and citation omitted]). Thus-, when “the intent of
the parties can be determined from the face of the agreement, interpretation is a:maiter of law

and the case is ripe for summary judgment” (American Express Bank'y Uniroyal, Inc.; 164 AD2d

275,277 [1st Dept 1990}, appeal denied 77 NY2d 807 [1991] [cita_tioﬁ omitted]).

The indemnification clause in this contract obligates Fondelco to indemnify S&C, to the
fullest extent permitted by law, against all claims arising directly or indirectly from the
performance of Fondelco’s work but only to the extent that these claims are caused, in whole or

in part, by any act or omission of Fondelco or its employées: Fondelco’s argument that Plaintiff’s

accident did not trigger the indemnity clause due to S&C’s alleged negligence in causing the

aceident is based on a misreading of the contract and misapplication of the relevant caselaw: The
Fondelco-5&C contract provides for indeémnification whether Fondelco’s acts. or emissions cause
the claim in whole or in part, The words “in whole or in-part” mean t_hat-. Fondelco is obligated to

indemnify S&C even where Fondelco’s acts or-omissions only partially give rise to a claim.
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Thus, $&C’s alleged negligence does not excuse Fondelco from -'its_.co;ntractual duty to indemnify
S&C, However, if this court were to find that Fondelco’s acts and 'omfssibns caused Plaintiff’s
accident in part, Fondelco would only be liable for the portion-of _fault;_-not attributable to S&C
(Alvarado v SC 142 W. 24 LLC, 209 AD3d 422, 424 [1st Dept 2022] E“The';'extent to which the.
defendants are entitled to indemnification from (subeontractor) will di_ep'end': on'the extent 10
which the defendarnits' negligence is determined to have cor__ltr_ibut'ed'tO?'plai'ntiff‘s“aCCident”]; Yang
v City of New York, 207 AD3d 791,797 [2d Dept 2022} [* [C]o'ntrac_tozr is entitled to contractual
indemnification for the portion of damages that is not attributable to ifs own negligence™]; see
Brooks v Judlau Contr., Inc., 11 N'Y3d at 210 [holding that -the...ph:asg_ “to the fullest extent
permitted by law” limits rather than expands a proriisor’s indemni‘ﬁcation obligation and creates
a partial obligation on behalf of the subcontractor promisor]).

Fondel¢o also misinterprets the meaﬁi_ng_ of “ari'sing__-_ﬁoni”- and claims that Plaintiff’s
accident did not arise from his performance of Fondelco’s obliga‘tio'nsf -under the contract but

from Plaintiff’s use of the defective scaffold. Fondelco’s réliance on Sfernkogf v 395 Hudson

New York, LLC, 227 AD3d.579 (Ist Dept 2024) in support of this cofifention is unavailing and.is

based on a misreading of that decision. The facts in.Sfernkopf are readily. distinguishable. In
Sternkopf, the plaintiff was walking in a hallway at a construction -Sité ‘whenhe slipped on a piece
of discarded carpeting (Sternkopf, 227 AD3d at 580), The Sternkopf court found that the
discarded carpeting was not integral to the work the plaintiff perfdﬂh;ad at the accident site and
that the plaintiff’s accident did not arise from the performance of his ﬂuties (id. at 580).

Pursuant to the contract, Fondelco .agreed'to-conduct ﬁrestopéing wotk throughout the
worksite (NYSCEF Doc No. 322 at 2). At the time of the a'ccident'that_caused Plaintiff’s injuries,
Plaintiff was performing firestopping work as contemplated by-the-céntract (N'YSCEF Doc No.
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314 at 31, lines 18-23; at 32; lines 4-12). Plaintiff’s testimony that he ?.scend'ed the scaffold to
investi gate a mechanical penetration above the scaffold belies F ondeléo’-s claim that his accident
did not arise from the performance of Plaintiff’s duties (id. at 40, 1in'esé 4-22). Plaintiff also
testified that there was no other way to-get to the area he went to obse?rVe' (id. at 40, lines 19-22).
Thus, the scaffold’s missing planks were not like the debris in Stern_képf_in that the scaffold was
integral to the performance of plaintiff’s work but was missing parts tilat made up its structure,
exposing a gap.and creating a defect. As such, the court finds that Plaint’iff’-":s. accident arose from.
his firestopping work pursuant to the Fonde¢lco-S&C contract. |

Having addressed Fondelco’s arguments. ¢concerning contractual interpretation, the court

finds that Fondelco has not established its entitlement to summary judgment as'a matter of law as

it has not eliminated all.questions of fact regarding its liability for Plainﬁff s injuries. Peter
Benchimol (Benchimol), superintendent in charge of running construction sites for S&C
(_._N-YSCE_F'Doc- No. 315, Benchimol 1r at 28, lines 19-25; at 24, lines 2-8), testified in his
deposition that he was in charge of safety at the worksite (id. at 106, lines 4-6).and that he

completed at least one safety inspection of the project each day (id. at 158, lines 2-6). Benchimol

averred that he was aware that the planks were missing from the scaffoid before Plaintiff’s

accident (id. at 52, lines 9-23). Benchimol also testified that he knew thete was a penetration
above the scaffold that Fondelco would need to-address, and that S&C was communicating with
Fondelco to set up a meeting with a third-party inspector regarding the firestopping work (id. at
76, lines 6-25; at 77, lines 9-23). It is undisputed that the planks were still missing on the day of
the accident. Based upon this testimony there is an issue of fact _conc’:’é’rﬁing‘ whether S&C bears
any liability for its actions in failing to inform Fondelco of th'e"darig'cfs of the scatfold and its

policies concerning its use. These are all issues for a jury to decide. :
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With regards to Fondelco’s potential liability, the contract .reqléiire'd Fondelco to “take
reasonable safety precautions with respect to the performance of [the] Agreement, [and to]

_com_ply- with safety measures initiated by the Contractor and wi'thlapplicéble- laws, ordinances,

Tules, regulations and orders of public authorities for the safety of peréo‘ﬂs or property in

accordance with the requirements of the Subcontract Documents™ (NYSCEF Doc No. 322-at 12).

The contract additionally required Fondelco to acknowledge "‘that_.-itﬁas been provided with the

‘Sweeriey and Conroy, Inc. Project Safety Program, dated July 16, 2013’ [and] . . . that it, and all

of its employees, have read such Safety Manual, are familiar with the contents thereof, and [to

agree] that they will fully comply with the contents thereof” (id.). Here, John Morasco,

Fondelco’s project consultant and chief estimator, who was at the worksite with Plaintiff on the

day of the accident, te'stiﬁed'that he did ot know whether Fondelco gave Plaintiff a copy of

S&C’s safety plan and that he had no récollection of séeing it himself before the instant litigation
(NYSCEF Doc No. 316 at 134, lines 12-25; at 135, lines 2-4). Benchimdl also testified that:

“[E]every worker that comes on the site has to fill out a worker safety orientation, and as
part of that safety orientation, it lists the rules and regulations.. . . and.one of the points on
that is that anyone who's accessing a scaffold needs to have a four—hour scaffold-user
card. When Mr. Avella ; . . came onto the job site, he did not have a four-hour scaffold-
user caid, $o he said that he would be accessing all of his work from a ladder and not,

from a scaffold” (NYSCEF Doc No. 315, Benchimol tr at 89, lmes 13-25;at 90, lines 2-
6).

Morasco’s and Benchimol’s testimony and the fact that Plaintiff accessed the: defective scaffold
on the day of hisaccident demonstrate that there are issues of fact as étow_hether- Fondelco failed
to comply with and to.inform Plaintiff concerning S&C’s safety plan; pursuant to the contract and
the extent to which these alleged failures caused Plaintiff’s injuries. Again, these are issues to be

decided by:a jury.
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Thus, Fondélco’s miotion sécking summary judgment on 'S'&Clé'contract'ual
indemnification ¢laim is DENIED as there are issues of fact to be -decigded by a jury concerning
the parties® liability, As contractual indemnification ‘cannot be-.d'e'cidec;l at this time, claims.
concerning attorneys’ fees associated with the ongoing litigation must also be DENIED
(see Gonzalez v DOLP 205 Props II, LLCA, 206 AD3d 468, 471-472 [1 st Dept 2022]).

b. KHSI's claim for contractual indemnification |

Fondelco also seeks sumimary judgment.on KHSI’s claim for'-éontrac_tual indemnification.
As there was no contract between Fondelce and KHSI, there is no clai'm for contractual
indemnification. Also, KHSI did not eppose this portion of Fondelcoé’s-motio.n. As such,
Fondelco’s claim for suminary judgment on KHSI’s ¢laim for contractual indemnification is
GRANTED and KHSI’s cioss claim for contractual indemnification 'z;s..-against Fondelco is
dismissed,

C. S&C’s cross motion for summary jlidgment

I Plaintiff's Labor Law §200 claims

S&C cross moves for summary judgment seeking to dismiss _'I:’laintiff"s_ Labor Law §200
clairns, Plaintiff objects to the dismissal of his Labor Law §200 :.clairﬁ_s. Plaintiff takes the
-position'that S&C mischaracterized the portion of the motion against é_h_irn as a Cross-motion,,
where Plaintiff has not moved for any relief. As.such, Plaintiff arg'uesf_; among other things, that
S&C*s motion for summary judgment against him is untimely because S&C moved for sutninhary
judgment more than 60 days after plaintiff filed the note of issue inviolation of the part rules...

It is well-settled that “[i]n the absence of a court order or 'rule':.to the contrary, CPLR.
§3212(a) requires summary judgment motions to be made no later thén'one hundred twenty days

after the filing of the note of issue, except with leave of couit on good cause shown” (Filannino v
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Triborough Bridge and Tunnel Auth., 34 AD3d 280, 281 [1st Dept _20@6] [internal quotation
marks and citation omitted]; Brill v City of New York, 2NY3d 648, 651 [2004]). The Court of
Appeals hias found that ““good cause” in CPLR §3212 (a) requires a s’lilo.wi'r_lg_of_ good cause for
the delay in making the motion-a sati sfactory explanation for the untimeliness-—rather than
simply permitting meritorious, nonprejudicial filings, however tardy. ..Noexcuseat all, ora
perfunctory excuse, cannot be ‘good cause.”” (Brill, 2 NY3d at 652). ﬁ0wever-, a court may
consider anuntimely cross-motion for summary judgment in responseé to a timely summary
judgment motion on nearly identical grounds (Maggio v 24 W. 57 APF LLC, 134 AD3d 621,
628 [1st Dept 2015}; Kershaw v Hosp. for Special Surgery, 114 AD3d 75, 87 [1st Dept 2013]
“[Aln untimely but correctly labeled cross motion may be: cons’id_e'r-edé at least as to the issues that
are the same in both it and the motion, without needing to show .gopdfc_ause” (citation's-'.omitted)];
see Crawfordv 14 E. 11th St, LLC, 191 AD3d 461 {1st Dept 2021]). A cross-motion is “merely
amotion by any party against the party who made the-original motion, made returnable at the
same time.as the original motion” (Kershaw, 114 AD3d at 87 [1st Dept 2013] [citations
omitted]). In Kershaw, the Appellate Division reiterated the rule “'tha‘;-a cross motion is an
improper vehicle for seeking relief from a nonmoving party” (id. at 83; see Mugattash v Choice
One Pharm: Corp.; 162 AD3d 499, 500 [1st Dept 2018]). .

Here, plaintiff filed the note of issue on March 18, 2023 (NY$CEF Doc No. 272). On
May 16, 2025, Fondelco filed its motion for summary judgment.seek:ing dismissal of S&C’s
third-party complaintagainst it (NYSCEF Doc No. 304). On June 210; 2025, S&C cross-moved
for summary judgment dismissing plaintiff’s Labor Law §200 claims against it and for a finding
that Fondelco was contractually bound to indemnify it pursuant to 'th(ée' contract. It is undisputed

that the part rules required summary judgment motions to be filed within 60 days of the filing of
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the note of issue and that S&C’s motion was filed three months after the note of issue. It also
undisputed that S&C’s motion for summary judgment is styled asa créo"s‘s-'motion-and that
plaintiff did not move for relief. .

8&C has not made.any showing'of good cause for its belated sfuﬁlma_ry judgment motion
against plaintiff. Upon inspéction, S&C’s motion does not merely relj,if-on Fondelco’s arguments
and the documents Fondelco submitted in support of the main m‘otion.? Instead, the motien.

includes arguments and évidence aimed at dismissing the non-moving plaintiff’s Labor Law

‘§200 claims. Plaintiff>s Labor Law §200 clainis are not diréctly relateﬂ to Fondelco’s motion

seeking dismissal of S&C’s third-party ¢laims against it pursuant to Waorkers’ Com__pen‘sation
Law § 11 (see Kershaw, 114 AD3d at 89): The branch of S&C’s motion seeking to dismiss
plaintiff’s Labor Law §200 claims is not a true cross-motion and does not merely raise issues that
are nearly identical to the issues raised in Fondeleo’s timely motion (Rubino v 330 Madison Co.,
LLC, 150 AD3d 603, 604 [1st Dept 2017]).. As such, this portion of S&C’s motion is DENIED..

i, S&C’s claims for contractual indemnification

Fondelco joins plaintiff in opposing 8&C’s motion as untimely. However, $&C’s
cross-motion for summary judgment on its contractual claims against Fondelco may be properly
considered by this-court because it was-served on June 20, 2025, six days before Fondelco’s.
summary judgment motion was noticed to be heard, in comiipliance with CPLR § 221 5.

Considering this portion of S&C’s motion on the merits, _'S&C;’s argument that it-did not
negligently cause plaintiff’s-accident and is entitled to full contractual indemnification is
unavailing. To the extent S&C argues that Fondelco was obligated to; provide plaintiff with

equipment to safely perfonn its work, “Labor Law § 241 (6) imposes_-a'nond'elegabIe duty upon

owners and contractors to provide reasonable and adequate proiection and safety to construction

160038/2020 ‘AVELLA, RYAN vs, SWEENEY & CONROY, INC Page 21 of 24
Motion No. 007 o

21 of 24



(FTLED. _NEW YORK COUNTY CLERK 0271172026 01.03 PM I NDEX NO. 160038/ 2020
NYSCEF DOC. NO. 332 RECEI VED NYSCEF: 02/11/2026

workers” (Chugui v Amna, LLC, 203 AD3d 1018, 1021 [2d Dept 202;2] [ifitefnal quotation marks.
and citations omitted]). Additionally, S&C’s superintendent admitted frespOns.’_ibili_ty for
monitoring the safety of the worksite. Thus, S&C. cannot claim that it éwas' not, at least partially,,
liable for plaintiff’s accident (see Pardo v Bialystoker Ctr. & Bikur Cf?eof_i__m',. Inc., 10 AD3d 298,
301 [1st Dept 2004]). Further, S&C’s argument that it was free from ﬁegl'igence due to its
alleged lack of knowledge that Fondelco would be performing work c;n the day of the accident is
unpersuasive as it was foreseeable that plaintiff, whose pres_ence..S&d requested at the worksite;
would need to-access the area of penetration tequiring firestopping 'in';mecliately above the
scaffold. More significantly, Benchimol testified that he knew th‘at-thé scaffold was defective but
took no steps to remedy the defect. Whetlier S&C ig'entitled to complete or partial
indemnitication can only be determined when percentages of liability are established by a jury.
Thus, $&C failed to eliminate issues of fact regarding its liability for plaintiff’s accident (see
Maggio v 24 W. 57 APF, LI C, 134 AD3d 621, 627 [1st Dept 2015]; Aranibury v Midtown W. B,
LLC, 126 AD3d 498, 500 [1st Dept 2015]). For the foregoing reasons and for the feasons set
forth in this decision and order concerning Fondelco®s motion for summary. judgment on the
issue of S&C’s contractual indemnity claim, S&C’s motion for smmnary judgmcnt_o_n the issue
of ¢ontractual indemnity is DENIED. .

All remaining arguments are either without merit or need not be addressed given the

findings above.
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CONCLUSION
Accordingly, it is
‘ORDERED that Fondelco, In¢.’s motion for summary j_udgme;n't seeking to dismiss-
Sweeney & Contoy, Inc.’s third third-party cause of action f’m.commén law contribution and
indemnification i§ GRANTED and the claim is dismissed;"--and it -is.ﬁjf'ther
‘ORDERED that Fondelco, Inc.’s motion for summary judgme;lt seeking to dismiss Kings

Hoist & Scaffolding, In¢. and Primo Remodeling’s cross claims for common law contribution

and indemnification is GRANTED and the claims are dismissed; and. 'i_t"is further

ORDERED that Fondeleo, Inc.’s motion for summary j_'ﬂd'g_;neht seeking to dismiss

Sweeney & Conroy, Inc.’s second third-party cause of action for breach of contract is

GRANTED and the claim is dismissed; and it is further

ORDERED that Fondelco, Inc.’s motion for summary judgment seeking to dismiss Kings

Hoist & Scaffolding, Inc.’s cross claim for breach of contract is GRANTED and the claim is

dismissed; and it is further

ORDERED that Fondelco, Inc.’s motion for summary j_udgme;nt. seeking to dismiss
Sweeney & Conroy, Inc.’s first third-party cause of action fér-:co’ntra¢'tual indemnification is
DENIED; and it is further |

ORDERED that Fondeleo, Inc.’s motion for summary judgmf:n_t seeking to dismiss Kings
Hoist & S’caffblding-, Inc.’s cross claim for contractual indemnification is GRANTED: and the
claim is dismissed; and it is further

ORDERED that Sweeney & Conroy, Inc.’s cross motion for summary judgment seeking

to dismiss Ryan Avella’s Labor Law §200 claimis DENIED; and it 1s further
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ORDERED that Sweeney & Conroy, Inc.’s cross motion for"s'l.frmmary judgment on its

claim for contractual indemnification as against Fondelco, Inc. 18 DENIED: and it is further

ORDERED that all other relief not specifically addressed herein is DENIED.
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