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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: HON. DENIS REO 
Acting Justice 

---------~----------'-X 

RY.A.N AVELLA, ERICA AVELLA, 

Plaintiffs, 

SWEENEY & CONROY,INC, PR1MOREMODELING, LLC, 
ALTON;INC., 

Defendants. 

SWEENEY & CONROY, INC, 

FONDELCO INC., 

Plaintiff, 

-against~ 

Defendant.. 

SWEENEY & CONROY; INC, 

Plaintiff; 

-agaihst­

KINGS HOIST& SCAFFOLDING, INC., 

Defendant 

-------------'------'----X 
SWEENEY & CONROY, INC, 

Plaintiff, 

-against-

PRIMO REMODELING, ALTON INC, 

Defendant. 
-·---.. ---- - ··•·•.··- · . - · 0X 

160038/2020 AVELLA, RYAN vs. SWEENEY &. CONROY; INC. 
Motion No. 007 

PART 

INDEX NO. 160038/2020 

MOTION DA TE 05/16/2025 

MOTION SEQ. NO. 007 

DECISION + ORDER ON 
.. MOTION . 

Third-Party· 
Index No, 595167/2021 

. Second Third-Party 
Index No. 595762/2021 

Third Third-Party 
·1ndexNo. 595788/2022 
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FONDELCO INC, 

PRlMO REMODELING, 

Plaintiff; 

-against.,. 

Defendant. 

' -Fourth Third~Party 
Index No. 595703/2023 

The foUowing e-filed documents, listed by NYSCEF document numbec(Motion Seq.No. 007) 281, 282, 

283,284,285,286,287,288,289, 29.0,291, 292,293,294, 295, 298; 299,300,301, 302, 303, 304, 305, 
306,307,308,309,310,311,312,313,314,315,316; 317,318,319,320,321,322,324,325,326,327, 
328, 329 - . - -

were read Cin this motion to/for· SUMMARY JUDGMENT 

Defendant Fondelco, Inc. (Fondelco )moves pursuantto CPLR §. 3212 for summary 

jUdgment in its favor dismissing i) Sweeney &Conroy, Inc. 's (S&C), Kings Hoist & 

Scaffolding, Inc. (KHSI), and Primo Remodeling' s (Primo) claims for common law 

indemnification and contribution, ii) S&C and KHSI' s claims. for breach of contract and, iii) 

S&C and KHSI's claims for contractual indemnification. In response, third-party plaintiffS&C 

cross-moves for summary judgmentagainst Ryan Avella {Plaintiff) claiming that Plaintiff has 

failed to meet its burden on its Labor Law § 200 claim and against F ondelco on its claim that it is 

entitled to contractual indemnification from F 011delco. For the reasons set forth herein, the 

various motions are GRANTED and DENIED in part. 

BACKGROUND 

A. Relevant/acts 

On October 27, 2020, Plaintiff fell off a scaffold that was erected and installed by KHSI 

Prior to the accident; on Octa ber 16, 2020, S&C, a general contractor at a worksite, emailed its 

fire prevention contractor, F ondelco, and informed them of some issues at the workshe that 

needed "engineer judgment" (NYSCEF Doc No; 287), S&C and Fondelco agreed to schedule an 

160038/2020 AVELLA, RYAN vs, SWEENEY & CONROY, INC Page 2 of 24 
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inspection~ but they did not mutually select a date. ··S&C proposed October 26·, 2020" as_ the 

inspec;tion date.,, butFon4~lco did not confirm (id.) 

On October 27, 2020, Plaintiff, art employee ofFondelco, arrived at 19 70th Street, New 

York,. New York Qob:site) to rep~idhe items that needed to be adq.ressed by ·Fondelco for the site 

to pass inspection. As part of Plaintiff's. work, he went to a. ~tairwell at thejobsite to inspect the 

fiteptoofing. Plaintiff accessed the areas irt question by usingaladder and the scaffold that.was 

installed by KHSI. Whikon the scaffold he walked two to four f¢et·ontcn~ platform.-and then 

.fell thto~g:h·a gap between the wall and the ceiling fold. 

As a result of his. fall, Plaihtiffsustrurted the following injuries: 

- Sevetely--c:ominiiiuted compound acute type IV fracture o:fthe,right.calcane.µs 

with sever .. splayin.g of fragments atid muhiple fragments projecting through :the 

medial skin surface; 

'" Depression &nd flattening of the ·c.ak:artew.n noted with decrease in Boehler•·s 

apgle;, 

- Severely comminuted acute typ~ IV intra.;arliculaf fractur~ ofthe left calcaneus; 

ORIF,.left :calcaneous; 

- Closeq.,red,uction, right ankle; 

- Fusion, right talar; 

- Right fo.ot and f,l.nlderec~mstruc(ioh with free mictovascular gfacillis muscie flap 

transfer from the right thigh.; 

- Skin thickness graft reconstruction of the right foot and ankkfrotn the right thigh; 

-· Irrigation and d,ebridement, right calcaneous; · 

- Bilateral acute commifruted intra...,articular fractures of the calcaneum; 

160038(2020. /I,, VELLA,. RYAN V$. SWEENEY &, CONROY, INC 
Motiori No. ·P07 . . . 
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- Flexion contracture,leftfoot. toes 2~5; 

- Surgic_al contracturerelease. left foot, toes 2-5; 

- Together with other complications and sequela. (NYSCEF Doc. Nos. 223 & 224) 

B. The coniract between Fondelco and S&C 

Fondelco was working at the jobsite pursuant to tl:ie terms. of a cop.tract w;ith S&_c. The 

contract.obligated Fortdelco to perform firestopping work.at thejobsite. The contract provided" 

-in relevant parts, as follows: 

· ''ARTICLE I 0; INSURANCE 

10.1. The Subcontractor shall, at its sole expense, purchase and maintain in effect U.11til 
acceptance ofthtrProje~t by the Owner, the following insurance:: 

1 . .Commercial General Liability (11 CGL11) with limits of insurance not less 
than $1~000.000 each occurrence and $2,000,000. anrtual aggregate. 

b. Coverag~. shall 1;,e written on the ISO COL occurrence form policy, 
fonnrturriber CGo'OOl (10/01), or equivalent form that provides at a 
m_jnimum. all of the coverage, coverag~ extensions, and Supplementary 
Payments -includ~d in such .policy form, including but not limited to · 
coverage for liability arising from bodily injµry, property damage, 
premises a.t1d operations, in.d,ependentcorttractors, and products­
completed .operations hazar.ds,, and.:personal a.nd advertising _iiiJury m;d 
lfabHify as~umed under an irisuted co11tract (irtciuding the tort liability of 
ll;llOther a$SU.mt;:d in_a busines_s contract). · 
c·. The Contractor; ·the Owner and all other paqies required in conp,ection 
with the. Contract9r1s agreelJ}ent with the Owrtei' for the Projetit ·shall 'be 
included as Additional Insureds using IS'Q Additional Insured 
Endorsem~~tCG20 1() (ll/85)(oiigoing and_prodtict.completed 
operations) or both. CG20 1 o· ( 10/0l). ( ongoing: operations} and· CG203 7 
.( 1 0/01) {product completed operations) or their equivalent. Coverage for 
the -Additional Insureds ·shall bi;, at least .8$. bro~d as the coverage _provided. 
for the Subcontractor. 
d. The subcontractor's COL coverage shall apply as primary insurance on 
a non-conµi.butiitg basis-:befot.e any other insurance or self- insurance, 
iiicludfog any deductible or self..'.insure:d retention, maintained by or 
provided to, the Additional Insureds. 

3. CommercialUmbrella/Excess 

160038/2020 A,VELLA,, RYAN vs. SWEENEY & CONROY, INC 
Mption No • .-·001 · 
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a. Umbrella/excess liability.insurance with occurrence and aggregate 
limits of not less than $5,000,000. 

b. Urnbrella coverage must follow form the CGL, be primary and non­

contributory and. include all entities that are required by this 

Agreernerttto be Additional Insureds on the underlying policy. 
. . 

l0.2 All said policies, both primary arid excess, shall contain provisions naming the 

Contractor; Architect, Owner, and any other parties required forthe Project by the 

Contractor as 11Additional Insured;llSubcontracfor shall furnish Contractor with 
certificates of said insurance prior to commencing work (NYSCEF Doc No. 322 at 7-8). 

ARTICLE 11 :JNDEMNIFICA'fION 

l 1.1 To the fullest extent permitted by law, the Subcontractor :shall indemnify, defend, 

and otherwise forever hold harmless ... the Contractor ... and employees ... from and 

. against any and all allegations, losses~ claims, actions, proceedings, demands, damages, 

liabilities, or expenses (including but not limited to deductible amounts of any insurance, 

reasonable attorrteys' fees, court costs, and the cost of appellate proceedings)("Claims") 

arising directly or indirectly from the performance of Subcontractor's obligations under 

this Agreement, to the extent that such Claims are caused solely, in whole or in part, by 

any act or omission on the part ofthe Subcontractor,, its employees, agents, or 

representatives, or any person ot entity for whose acts the Owner, the Contractor or the 

Architect may be liable. If such indemnity is made void or otherwise impaired by any law 

controlling the. construction thereof, such indemnity shall be deemed to conform to the 

fullest indemnity permitted by such law (NYSCEF Doc No. 322 at 9). 

16.8 - SAFETY PRECAUTIONS AND PROCEDURES 

16.8. The Subcontractor shall take reasonable safety precautions with respect to the 

performance of this Agreement, shall comply with safety measures initiated by the . 

Contractor·and with applicablelaws, ordinances; rules,·regulationsand orders ofpublic 

authorities for the safety of persons or property in accordance with the requirements of 

the Subcontract Doclllllents. The Subcontractor shall immediately report to the 

Contractor an injury to an employee or agentoftheSubcontractor which occurtedat the 
site. · · 

16~8.4 Subcontractor acknowledges that it has been provided with the"Sweeney and 

16003812020 AVELLA, RYAN vs. SWEENEY& CONROY; INC 
.Motion No.· 007 · · · · · 

Page5of 24 

[* 5]



FILED: NEW YORK COUNTY CLERK 02/11/2026 01:03 PM INDEX NO. 160038/2020

NYSCEF DOC. NO. 332 RECEIVED NYSCEF: 02/11/2026

6 of 24

Conroy ... inc. Project Safety Program, dated .Jtily-16.,. 2013". Subcontractor acknowledges 
that it, and all ofits employees, haye read such. Safety Jv1an,ual, are familiar with the 

c.ontents tb,ereof, and agrees that they will fully comply with the contents thereof . 

. Subcontractor expressly·-agrees to .cooperat~ with Contractor· co:ilperning all Safety 
issues;" (NYS C:EF Doc No~ 3 22 at .i 2 [ emphasis omitted]). 

C-. Relevant procedural history 

On February 24, . .2025, Hon. Shlomo Hagb:r granted Plttintiffs~ mo_tioil for summary 

judgment against S&C'on Plaintiffs Labor Law §240_ (1) claim (NYSCEF Doc-No. 269). 

Thereafter, on March 18, 2025, Plaintiffs filed the note ofissue; (NYSCEF DocNo. 272). 

Fondelco filed their instant motion for summary judgment on May :_16~ io25 while S&C filed its 

crossmotiort onJurte20, 2025.(NYSCEFDocNo. 298). 

DISCUSSION 

A. Summary iudgment -standard 

On a motion for swnmary judgment, the proponent bears the initial burden of malcing a 

prim8s facie showing that it is entitled tO.-$Utnmary.judgmertt as amatter of iaw, providing 

sufficient.evid~nce tbat_n9 mat~rial issues oftrfo.ble fact exist (Trustees o/Colwi1bid Univ. inthe 

City ofN Y: v t>'Agostino Supermarkets, Inc., 36 NY3d 69, 74 [20201; Alvarez v Prospect Hosp., 

68 NY2d 320,324 [1986]). Once .the moving party m~ets.-its· burd¢i1~ the burden shifts to the 

party opposing.th~ mot.ioll to "produce evidentiaty proofii1 admissible fortn.Sufficient to reCJ.uire 
. . . 

a trial of wate:rial questions of fact oh which he rests his claim ... mere conclusions, expressions 

of hope. pr 1,1nsubstantiate_d· allegations or_ 1;1ssertions -areinsu.fficient" (Zucker.man v City of New· 
. . 

Tork. 49 NY2d 557, 562 [1980]; see also De Lourdes Torres v Jones, 26 NY3d 742, 763 [2016]). 

The function of the summary judgment procedure is issue-finding, not issue-determination 

(Sillman:v Tweniieth Century-Fox Film Corp., 3 NY2d 395,404 °[1957)_,-rearg denied 3: NY2d 

941, [1957]; Vega v .R_.estani Co_nstr. Corp., 18 NY3d 499,505 [2012]). Further,_ ''[s]ummary 

160.038/2020 AVELLA, RYAN V$, SWEENEY & CONROY, INC 
M~tion NC!, 007 · · · · ·. 
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judgml!nt should ·11ot be.. granted where there is any doubt as to ·the exi~tence 'of a factual issue .or 
. . . . . 

where. th~ exis_ten~e of.a factual is~ue is arguable" (Matter of New York City Asbestos Litig., 33. 

NY3d 20; 25 [2019] [internal quotation marks and citations omitted]); 

B. Fondelco''s moiion -for summary iudgment 

i; S&C, KHSI, and Primo 's ·common ·law contribution and irJ,demni.fication claims 
agaill$t Fondelco· 

Fondelco :movl!s for sunimary judgment di$missin.g all common law contribution and 

indemnification claims against it. F onclelco argues t_hat Workers' Compensation Law § J 1 

preclud~s S&c,.·KllsI, a~d Priino_from maintaini~g conunon law-claims against it because 

.Plaintiff diq. not suffer a. giaveinjl,lfy as·:enumerateg. by the. statiit~_. In support, Fonde1co submits 

copies of independent medical examination (IME) reports purporting Jo show that Plaintiff has 

not.suffered.agraveinjllry·(NYSCEF D.oc No. :286). Additionally, Fondel~o'saf"fifmation in 

support of its motion cites. Plain,tifrs bi}Js .o;f particulars whi~h sets forth the injuries sustained by 

.Plaintiff (NYSCEF Doc. Nos. 223 &224). 

S&C does not specificaily oppose Fondelco'·s Workers' C_ompensation Law§ 1 l 

argumen.r S&C only addresses-Fondelco's assertion that-Plaintiff_h,as not alle~ed a graveinjury 

in its response to Fondelc.o's staternentoffacts. There, S&C characterizes F·ondelco's allegation 

that.Plaintiff has not alleged a grave injury as improper for a. stat~m.ent qf (acts ap.d directs the 

court to Plaintiff's allegations in the bill ofparticulars (N)'.SCEF Doc; No. 329 at 4). KHSI and 

Primo have not opposed Fondelco' s motion. 

Workers' Compensation La.w § . Ll provides, .in-televallt parf: • 

"For purposes of this ,section the tern:)s 'indemnity' and '~onn:i bution' shal I not include a 
claim. or cause of action fot contribution or indemnificat10il b~sed upon .a provision in a 
written contract entered into prior to the_ accident or occurrence by which ·the employer 
had expressly agtee.d to contribution to orindemnification of the claimant or p~rson 
asserting the cause of action.for th~ typ~ oflo~s-suffered. 

160038/2020 .AVELLA,-R.VAN vs. SWEENEY & c;:oNROY,. l~C 
Motion No. 007 
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An employer shall not be liable for contribution or indemnity to any third person based 
upon liability for in.juries sustained by an etnployee · acting wj~hin the· scope· of his or·her 
employment for such employer unless such• third person proves. through competent 

medic~l evidence thatsuch e~ployee has sustain,ed a ''grave injury" which shall mean 

only one or mot~, of the. following:. death, permanent and total loss of use or amputation. 
.of an ann, leg, hand or foot, loss of multiple. fing~rs, loss ofll)ultipl~ toys, p~aplegia or 
quaclriplegia, total and pennanentblindriess, total ahd permanent deafness, loss of nose~ 

loss of ear, permanent and severe facial disfigurement. loss ofan index finger.or an 
acquired injury to· the brain caused by an ·external physical for~e resulting in penrtanent 
total disability." 

Under Workers'· Conipensat1on Law§ l l, employers'who·provide.worker's 

·comperisatiori·c6verage··are immurteftoni. tort liability to third parties ,except in cases inyolying 

narrowly defined grave irij uries or where there iS a binding contractual agreement providing for 

·cciritributioh or indemnification, (Rube is v Aqua·.Ciub Inc. t .3 NY3d 4Q8, 415 [2004 ]; Castro v 

·United Container:.Afach. Group,.Jnc:, 96NY2d 398;.401 [2001]; Noel v 336E 95th R~altyLLC, 

227 AD3d 505 [l$tDept 2024]). Here, it.was established that Plaintiff was an empioyee of 

Fondelco and that herec~ived wc,irkets' coinpensation: after the accid~nt(NYSCEF Doc No. 3.14, 

tr at l 02, lines. 8-' IO; NYSCEF .Doc No. 3.13, -,r 10 [ d]). Additionally, none of the parties have 

dispute:d Fondelco's factual allegations, supported by IME reports, artd the bill of particulars that 

Plaintiff did not suffer' a grave injury (see Jronshor~ .. Inde,n..,, Inc; y W~W Glass, LLC, 151 AD3d 

511,5.12 [1st Dept2017],. lvdenied30p.JY~d 909 [2018];.Aramburu vMtdtown W. B, LLC, 126 

AD3d 498,501 [1st Dept 2015] [ finding that "[t]he court should hav:e granted (subcontractor1sJ 

.motiqn for sm11mary judgment djsij].issing .defendal)ts' claim Beeking. ~oinmon-law 

indemnifka,ticin from [subcontractor]," where the subcontractor "met its initial burden to 

establish that plaintiff did not sustain a grave injury within the meaning of Workers1 

Compensation Law §: 11, and ~efendants failed to raise an issue of fact:as to whetht":r plaintiffs 

bt~in injury constit.tited agr;iv~ injury"]). S&C foiled to raise a triable issue of fact in opposition 

160038/2020. AVELLA, RYAN vs. SWEENEY u;:oNROY, INC. 
Moticm No •. 01;17 

Page.Sof 24 

-------~------------------------------- ---····-····-·-·-----

[* 8]



FILED: NEW YORK COUNTY CLERK 02/11/2026 01:03 PM INDEX NO. 160038/2020

NYSCEF DOC. NO. 332 RECEIVED NYSCEF: 02/11/2026

9 of 24

to Fondelco's factual allegations; thus, Workers' Compensation Law§ 11 bats S&C's common 

law claims againstFondelco(see Kuehne&Nagel, Inc. v Raiden, 36NY2d 539,544 [1975] 

[holding, on summary judgment, that facts aUeged in the moving papers .. which the opposing 

party does not controvert, may be deemed to be admitted, an.d where there are cross motions fot 

summary judgment, in the absence of either party challenging the verity of the alleged facts· .. , 

there is, in effect, a concession that no question of fact exists" (internal citations omitted)]; 114 0 

LLC v Meis Studio Inc., 225 AD3d 516 [1st Dept 2024] ["Uncontested facts in a movant's papers 

are generally deemed admitted for purposes ofa motion for summary judgment" (citations 

omitted)]). For the foregoing reasons, this branch of Fondelco's motion is GRANTED to the 

extent of dismissing S&C 's third cause of action in its third-party complaint for common law 

contribution and indemnification. 

Likewise, KHSP s an,d Primo' s cross-:-claints for common law contribution and 

indemnification claims against Fondeko are dismissed as unopposed {Jones V Vornado.New 

YorkRR on·e LLC., 223 AD3d 467, 468 [1st Dept 2024] ["Because Cori Ed did not oppose[its 

codefendartts'] motion for sUI11lilaryjudgment dismissing its cross-claim for indemnification, the 

cross-claim waS properly dismissed'']; Saidin vNegron, l3ti AD3d 458,459 [1st Dept2016]). As 

noted above, F ondelco established that Plaintiffwas its employee anq. that Plaintiff did not 

sustain a grave injury as a result of the accident in question; As such, Fondelco'sinotion seeking 

to dismiss aU cross: claims brought in common law for contribution· and indemnification together 

with attorneys' foes is GRANTED. 

160038/2020 AVELLA, RYAN vs. SWEENEY & CONROY, INC 
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fi. ·S&C andJ[HSI's breach of contract claims 

a.. s&C's,brfach of contractclaims 

Fondelcomoves for swnmaryjudgmentin its.favor, seeking to dismiss 8¢LC's second 
. . 

cause of action in its third-party complain.t.againstjt on the grounil.that Fondelco complied with 

the tenns ofits contract with S&C. Specifically, Fondelco· argues ·ihatitpurchased_and 

maintained insurance policies totaling $6,000,000 in coverage as the contract require& Fondelco 

also n1airitains th13;t its carrier ha_s paid S&C' s attorneys' fees . 

.Jn opposition, S&C c:onc.e_des that Fondelco provided proof that Harleysville .Insurance 

Company (Harleysville) accepted S&C' s. d¢fense under a reservation :ofrights pursuant to the 

.commercial gc:n,eral liability (CG:L) policy Fondelco procured. S&:C.~sserts, however,. that 

.Harl~ysviU~ has. denie9. any obligation to indemnify it Additionally,_, S&C claims that the 

_Endurance Amen.can Ins\lrance CQmpany (EAIC), _Fondelco' s excess policy, has· riot confirmed 

that S&C are additional insureds. S&C contends tha;t the exi;:ess policy doe$ 11ot cont_ain 

·additional insureds fortns · orlail~ua:ge as required-by the .contract .. Fo:1; these reasons, -S&C o.bjects 

to dismissal of its-breach ofcorttract claims. 

It is well-settled that''a.party moving for ·summary' judgment.dismissing a breach of 

contract claim.for failure t9 procure insuran.ce meets its pri111a facie.1;,urden by identifying the 

contract :provision requiring the procurement ofjnsurance an,d tendering the procured insurance 

policy that satisfies that requirement" (Coqper v IILDG 7th._St. LLC,--?.31 AD3d 533, 534 [1st 

Dept 2024] [citations omitted]; Nyante:h v 590)vfadison Ave., LLC~ 238 AD3d 643~ 644 [I st Dept 

262s·]). 

Here; Fondelco submitted copies of the procured insurance policies in ·s11pport of its 

mption. Upon revi(;)W .of F ondelco'~- CGJ:., policy, its J_i111its of hJ.surartcf;: are in th¢ amounts of 

160038/2020 AV~LLA, RYAN ~- SWEENE'( 8' CONRPY, INC 
Motion No; 007 
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$1;000.000 for each occurrence and $2,000,000 as annual aggtegate (bJYSCEF Doc No. 283 

fonn CG-7274), satisfying therequired limits of insurance for CGL coverage pursuant to the 

contract. Fondelco's excess insurance policy provides excess liability coverage with an aggregate 

limit of$5,000,000 (NYSCEFDocNo. 284 fortn EXL 0001 0615) as required by the contract 

Further, to the extentthat S&C argues that EAIC has not con.finned that S&C is an 

additional insured tinder its policy and that the EAIC policy does not contain additional insured 

forms or language required by the contract, the EAIC policy provides that '"[t]he word 'insured' 

means any person or orgamz.ation qualifying as such in the 'first underlyingirtsu:rance; which is 

the controlling policy listed in Item 5 of the Declarations" (NYSCEF Doc No. 284 form EXL 

0203 0813 at 1). Item 5 of the declarations refers to the a1;tached schedule of underlying policies 

(NYSCEF Doc No. 284 form EXL 0001 0615). The scheciule ofunderlying policies lists the 

Hatleysville policy as the underlying general liability policy {NYSCEF Doc No. 284 form EXL 

0102 0606). The Harleysville policy includes a blanket endorsementwhich provides, in relevant 

part; that "Section II- Who Is An Insured is amendedto include as an insured any person or 

organization for whom you are perfortning operations only as specified under a written contract . 

. . . that requires that such person or organization be added as an additional insured on your 

policy'; (NYSCEF Doc No. 283 form CG 7254 J 210 at 1). HarleysviUe' s response letter to 

S&C's tender demand informing S&C that Harleysville will provide S&C with a defense cites to 

the. blanketendorsement{NYSCEF Doc No; 285). Since S&C is an additional insured under the 

Harleysville policy, by the policies'· plain language, S&C is also insured by. EAi C. Conseq ueritl y, 

pursuanttoFondelco's contract and theHarleysville andEAICpolicies' terms, S&C isan 
. . 

additional insured under both policies (Solorzano v Lophijo Realty Corp.,224 AD3d487, 488 

[1st Dept2024J[finding a blanket endorsement that included as insured any additional insureds 

160038/2020 AVELLA,RYAN vs. SWEENEY &CONROY,INC 
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as tequi~ed by ·written cQntract sufficient to· establish that-a.third-partyi defendant had fulfilled "its 

-~ontractuaJ obligation to·pro9ure insurance]; Payne v NS# Com,nunitJJServices, In.c., 203 AD3d 

546 [1st Dept 2022] [finding that the trial court correctly dismissed a failure to procure irtsutahce 

claim where the ,;insurance polfoy contained a blanket additional in$uted endorsemerti c9vering 

parties- that_ [ a subcontractor }-had c_ontractually agr~ed to .naine as additional insureds"). 

Addressins; S&C's atgunient that Portdelco breached the portion ofthe contract requiring 

it to ptocute insurance because·Harleysvllleresetved its rights on indemnity.; ~~[w]hile an 
. . 

'iitsurer:1s-.duty to defend arises W:hen the :claims asserted are within:. the: policy's cove.rage, the duty 

to indemnify is detetinirted by the. actual paSis for the insu:tedis liability to a.third person" (New 

York City Hous~ A.uih. v. Hqrfeys-ville Worcester Ins.- Co., 226 AD3d 804, 808··. [2d Dept 2024] 

[intemal quot~tion marks and citation oniittecl]; see Auto .. ./ns. Co. of Hartford v Cook, 7 NY3d 

131, 13 8 [2006] ['' [ A ]n insurer may be required to defend under the contract even though it may 

notbe required_.to pay once the litigatio1,1 has ruti its course~']; KM0,-3:61 RealtyAssoc, v 

Podbielski,254 AD2d 43, 44 [1st Dept1998] ["Obviously,. [34] insur~r'srefusal to indemnify 

plaintiffs ... is.no basis for declaring ... that the decedent's employer b,reached its agreement 

with the consttuctiotnnanagerto _-procure .ifability_ -insurc:U1ce" (citati~Ii omitted)]}. This arg-µmetit 

does not re.b1,1t Fqndelco'-s priina facie showing that it procured the insurance coverage requfred 

by the. contract S&C failed to raise a triable issue of fact in opposition to this branch of 

Fondelco_'smotion(see Qµintero v-240 Cro~sways-Park()wner~ LLC, 24i .AD3d 842,844 [2d 

Dept 202~]), For thes~ reasops, Fonclelco's motion to. di_smissS&C's second c~use of action in 

hs third-party complaint against Fondelco · f¢r bteach ofcontra9t for failure to ·procure insurance 

is GRANTED. 
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b. KHSI's breach ofcorth·act claim 

Fondelco seeks summary j udgrnent dismissing l(HSI's breach of contract cross-claim. 

because it did not have a contract with these parties for the work Fondelco performed at the 

wotksite. This branch of Fondelco'·s motion is also u~opposed and KHSI did not establish the 

existence ofan agreementbetweenthe parties. As there was no contract between Fondelco and 

KHSI, this portion ofFondelco's motion for sumrnaryjudgrnent is GRANTED. Accordingly, 

KHSI's fourth cfoss..:claim in its answer to S&C's third-party action (NYSCEF Doc No. 3.06) is 

dismissed againstFondelco. 

iii. S&C andK}fSI 's claim for contractual indemnification and attorneys' fees 

a. S&C 's claim/or contrdCtl!al indemnification 

Fondeko seeks summary judgment and dismissal bf S&C's first cause of action in its 

third".'party complaint·basedupon the Fohdelco-S&C contract language. According to Fondelco, 

it is only obligated to indemnify S&C for claims arising out ofFondelco's work pursuantto the 

· contract and caused, in· whole· or. in part, by Fondelco' s apts or omissions. F ondelco maintains 

that· Plaintiff's accident did not arise from its work· and that S&C caused the accident by failing 

to maintain a safe worksite and to ensure the scaffold was free of defects. 

S&C opposes on the grounds that it is free from negligence and that F oridelco caused 

Plaintiff's accident by failing to provide Plaintiff with safety equipmentandto familiarize 

Plaintiff with S&C?s.safety plans and procedures pursuant to the·Fondelco-S&C contract. S&C 
. . . .. . 

insists that Plaintiff came to the worksite on a day he was not scheduled to be there~ placed the 

ladder to access the defective scaffold himself, and, despite noticing that portions of the scaffold 

were missing, proceeded to utilize the scaffold without using proper safety equipment. As such, 

S&C claims that Fondelco's failure to provide Plaintiff with safety equipment and to propedy 

160038/2020 A VELLA, RY AN vs. SWEENEY & CONROY; INC 
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train Plaintiff regarding safety procedure were the acts and omissions that caused Plaintiffs fall, 

and that at the very minimum;.these alleged failures raise questions of fact about Fondelco's 

liability for indemnifying S&C under the contract. 

Unlike common law clai111s for contribution and indemnification, claims for contractual 

indemnification are not barred by Workers Compensation Law § 11. However; New York's 

General Obligation Law §5-322.1 pro hi bits general contractors from being. indemnified for their 

owh negligence. Even though an indemnification provision that purports to indemnify a party 

for its own neglig•ence is void under General Obligations Law § 5-322.1, such an agreement will 

be pc1.rtially enforced if the provision States ''to the fullest extent pennitted by law." (Johnson v 

Chelsea Grand East, LLC, 124 AD3d 542 [1st Dept. 2015]; see also Brooks v Judlau Contr., 

Inc, 11 NY3d 204, 210 [2008]). Where an overbroad indemnification provision contains the 

language "to the fullest extent permitted by law", a contractor's obligation to h1demnify another 
. . 

will be limited to the contractor's own negligence (see Brooks v Jud/au Contr.; Inc., 11 NY3d at 

210-11), Notwithstanding, an indemnification clause that purports to. indemnify a party for its 

own negligence may be enforced where the party to be indemnified is found to· be free of any 

negligence and its liability is merely imputed or vicarious (seeBrownv Two Exch. Plaza 

P artnel's; 76 NY2d 1'72, 179; Cavanqugh v 4518 Associates, 9 AD3d 14 [1st Dept. 2004]). 

With regards to interpretation ofan indemnification provision, where an agreement to 

indemnify includes the. words "caused~ in who le or i11 part," they requite proximate causation 
. . . 

(Burlington Ins. Co. v NYC Tr. Auth., 29 NY3d 313, 322 [2017] [citations omitted]; see 

Delgqudfo vTownhouse Co. LLC, 189 AD3d429, 430 [lstDept2020]; see also Vargas v City of 

NeivYork, 158 AD3d 523,525 [1stDept2018]). Additionally, "[t]heinclusionofthe phrase 'as 

a r¢sult of any act or omission' takes [an]indemnifica.tion clc1.use out of the universe of'arising 
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out of ~ .. and -requires that covered damages occut· 'as a result q.f any act or omission', of the· 
. . . 

pther party'' (Delgaudio_ v .Townhouse Co_ .. LLC~ 2.019 NY Slip Op 32505[Uk*9-10 [Sup Ct_~ NY 

County 2019], ajfd 2020 NY Slip Op 07269 (1st Dept 2020]; see Cooper v BLDG 7th St. LLC, 

231 A03d 533, 533 [l st Dept 2024] [fmding that th~ iildemnificat~on. provision had. a 

perfonnance-of~the work trigger-requiring.the subcontractor to indemnify th.e ~ontractor for-
--- . 

accidents occurring in the course -of the subcontractor's work]; see a/sp Winkler v _ Hq/mar Intl .• 

LLC, 206 AD3"d 458,463 [1st Dept 2022]). 

As the ·Cc,urt of Appeals restated in Burlington, when interpreting a contract. provision, 

the courts are required "tointerptetthelartgua:ge irt a marirterthat gives full force and effe~ito 

the policy language and does not t.en.der ~ portion of the provision.meaningless" (11urlingtor,.1ns . 

. (;o, 29. NYJd atJ-22 [internal qup:tation .marks anµ citation QITiitted]) .. Thus, when "the intent of 

the parties can be determined from the face of the agreement, interpretation is a matter of law 

.and the. case is·ripe for-summary judgmelit'1··(Am~r.ic:an Express Banky Uniroyal, Inc.; 164 AD2d 

·275, 2.77- [1st Dept 1990], appeal 4enied 7.7 NY24_ 807 [19911 [citaJio,i omitted]). 

The indemnification clause in this contract obligates Fondelco to indemnify S&C, to the 

fullest- extent perrhitted by law, against all claims,arising directly .of bidirectly- frcm).. the 

performance of F ondelco':s work-but mµy- to the extent· that these .clahns iu-e caused, irt whole or 

in part, by any act or 01,11,issionof Fondelco orits employees; Fondelco's argument that Plaintiff's 

.accide:nt diq not trigger. the indemnity clause due.-tb-S&C' s alleged, Ii~gligence in causing the. 

accident is b~sed on a,mis,reading of the cont_ract and rnis$pplicatioti of the relevant ca:selaw, the. 

Fondelco~S&C con~ractprovides forindemnification·whether FondeI:co's acts or omissions cause 

the claim in whole or in part •. The words "in whole or in ·.part" inean that F ondeico is obligated to· 

inr,iemnify S.&C ev(;'!n where.Fondelco's acts or omissions op.ly partially give ri_se to a claim. 
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Thus, S&C's alleged negligence does not excuse Fohdelco from its co.ntractual duty to indemnify 

S&C. However, ifthiscourt were to findthatFondelco's acts and omissions caused Plaintiffs 

accident in part, Fondelco would only be liable for the portion of fa.ult not attributable to S&C 

(Alvarado v SC 142 W 24 LLC, 209 AD3d 422,424 [1st Dept2022] ["The extent to which the 

defendants are entitled to indemnification from· (subcontractor) will depend onthe extent to 

whi.ch the defendants' negligence is detennined to have CQntributed to:plaintiffs accident"]; Yang 

v City ofNew York, 207 AD3d 791,797 [2d Dept2022] [''[C]ontractor is entitled to contractual 

indeinnification·for the portionof damagesthat is not attributable to its own negligence"];see 

Brooks v Jud/au Contr., Inc. , .11 NY3 d at 210 [holdingthat the phrase '"to the fullest extent 

permitted by law" limits rather than expands a prorhisor;s indemnification obligation.and creates 
. . . 

a partial obligation on behalf of the subcontractor promisor]). 

F ondelco also misinterprets the meaning of "arising frotn" and claims that Plaintiff's 

accidentdid notarise from his performance ofFondelco's obligations under the contra:ctbut 

from Plaintiffs use of the defective scaffold. F ondeko' s reliance on Sternkopfv 39 5 Hudson 

New York, LLC, 227 AD3d.579 (1st Dept 2024) in support of this contention is unavailing andis 

based on a misreading of that decision. The fa~ts inSternkopfare readily distinguishable. In 

Sternkopf, the plaintiff was walking in a hall way ata construction site when he slipped on a piece· 

of discarded carpeting(Sternkopf, 227 AD3d at 580), The Sternkopfcourt found that the 

discarded ~arpeting was not integral to the work the plaintiff perforrned at the accident site and 

that the plaintiff's accident did not arise from the performance of his duties (id. at 580). 

Pursuant to the contract, Fondeko ag:reedto·conduct firestopping work throughout the 

worksite (NYSCEF Doc No. 322 at 2). At the time of the accidentthatcaused Plaintiffs injuries, 

Plaintiff was performing firestoppingworkas contemplated by the contract (NYSCEF DocNo. 
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314 at 31, lines 18-:23; at 32, lines 4-12). Plaintiffs testimony that he ascended the Scaffold to 

investigate a mechanical penetratipn abovelhe scaffold belies F ondelco 's claim that his accident 

did not arise from the performance ofPlaintiff s duties (id, at 40, lines 4-22). Plaintiff also 

testified that there was no other way to get tQ the area he went to observe { id. at 40, lines l 9-22). 

Thus, the scaffold;s missing planks werenotlike the debris in Sternkqpfin that th.e scaffold was 

integral ttYthe perforinance ofplaintiff's work but was missing parts that made up its structure, 

exposing a gap and creating a defect As such; the court finds that Plaintiff's accident arose from 

his firestopping workpursuant to the Fonde1co-S&C contract. 

Having addressed Fondelco' s arguments concerning contractual interpretation, the court 

finds that Fondelco has not established its entitlement to summary judgment as a matter of law as 
. . 

it has not eliminated all questions of fact regarding its liability for Plaintiffs injuries. Peter 

Benchimol (Benchimol),superintendent in charge of running construction sites for S&C 

(NYSCEF Doc No. 315, Benchimol tr at 28, lines 19-25; at24, lines 2-8), testified in his 
. . 

deposition that he was in charge of safety at the worksite (id at 106, lines 4-6) and that he 

completed at least one safety inspection of the project each day· (id. at 15 8, lines 2-6). Benchimo l 

averred that he was aware that the planks were missing from the.scaffold before Plairitiff s 

accident ( id at 52, lines 9-23 ). Benchimol also testified that he kheW there was a penetration 

above the scaffold that F ondelco. would need to address, and that S&C was communicating with 

Fondek:o to set up a meeting with a third-party inspector regarding the firestopping work (id. at 

76, lines 6~25;. at 77, lines 9-23). It is undisputed that the planks were still missing on the day of 

the· accident. Based upon this testimony there is an issue of fact concerning whether S&C bears 

at1.y liability for its actions in failing to inform F ondelco of the dangers of the scaffold and its 

policies concerning its use. These are all issues for a jury to decide. • 
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•with reg!}tds to ·Fondelco·'s.potential liability, the contract .required Fondelco to "take 

.reason.able safety precautions with.respect to the-performance of [the} Agreement; .[and to] 

comply witll safety measures initiated by the Cm1tractor arid with applicable laws,. ordinances, 

·rules, -regulations. and orders of public authorities. for the safety of persons .or property in 

-accordance with.the requirements of the Sµbcontrac_t Documents" (NYSCEF Doc No. 322 ~t 12} 

The contract additionally required.Fondelco to ~cknowled·ge "that it has be.en provided with the 

'Sweeney ai1d Conroy,.Inc. ProjectSafety.·Progr.am, dated July 16, :2013• [and] •.. -thijt it, and all 

·ofits employees. have read such Safety Manual,_ are:familiar with _the: conte:n.ts thereof, and [tq 

agree] thatthey will fully complywiththe contents thereof' (id.). Here,John Morasco, 

Foridelco' s projei;t consultant and .chief-estimator, who was atthe: work.site with Pl~h1tiff on the 

-d~y of ,the accident, testified that he did i1ot know whether Fondeico gave Plaintiff !l. copy· of 

S&C' s safety plan and that he had no recoilectioil of seeing it himself before the instant litigation 

(NYSCEF Doc No. 316 -~t 134, Jines 12 .. _25_;, at i 3-S,_ lines 2-4). Bertchimcil ·also testified that: 

"[E]ev~ry worker that comes on the site has to fill .ot."!-t aworket safety orientation, and as 
part oftl:iat safety orientation, it lists the rules and regulations: ... ~.d,one Q(the points -oil 

that is that anyone who's accessing a scaffold needs to have a !four~hour scaffold-user 
c~d, When Mr~ Avella; ... came e>i"!,to the job site, he did not have a four-hour:scaffold-­
·user card~- so he· said tha,t he would be acce:s.sing all qf his work from a. ladd~r and not 
from a scaffold" (NYSCEF Doc.No. 315, Benchimol tr at 89, l1nes 13-25; at 90, lines 2-
~). . . 

Morasco's and Benchimol's testimony imd the factthat Plai:p.tiff accessed "the defective scaffold 

·on the day.of his-accident demonstrate: that .there are 1.ssues.of fact as·:to·w_hether Fot1delco failed 

to comply with and.to.irtfonn .Plaintiff concerning S&C's safety plan p:ursuant to the contract and 

the e·xtent to which these alleged faiiures caused Plaintiffs.injuries, Aga,in, these are issues to be· 

detided by.·-.a-jury.-
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Thus; F.on4,elco·':s· motion ~¢.eking-suinmaryjudgmenton S&C :contractual 

jndemnifie:ation claim is DENIEP as there are issues of fact to be decided by,ajury concerning 

the parties' liability, As contractual indemnification cannot be decided at this time, claims 

concerning attom_eys; fee_s -asso_ciated With the on:gohig litigation tnu$i also be DENIED 

(see Gonzalez .v DOLP-205 Props II, LLCA. 206 AD3d 468~ 471-'472 [1st Dept 2022]).. 
. . . 

b. KHSL's claim Jot contractual indemnification 

Fondelco also seeks sunimaryjudgmenton KiISrs claim fot·6ontractua.1 indemnification. 

As th~re was no contract between Fondefoo. and KHSl, there is no claim for contra~tual. 

indemnification. Also, KHSI did riot oppose this portion ofFondelco'smotion. As such, 

Fondeko's cl~iril for sliniiliary )ud,gment on KHSI's daiin for contractual in,demnification h; 

GRANTED and.KHSl'.s-ctoss claim for contractual inden'lnification asagainst Fondelcois 

dismissed, 

C. S&.C's .cross motion_.fpr.summarv fudgment 

i. Plaintiff'.s. Labor Law §200 claims 

S&C cross moves for summary judgment ,s:eeking to dismiss Plaintiff's Labor Law §200 

claims .. Plaintiff objects to the dismissal of his Labor Law §2.00 ;claims. Plaintiff takes. the 

·position that S&C mischiµ-acteriz~d the portio11 ri.f the motion against Nm as a cross-motion,. 

where Plaintiff has not moved for any relief. As sµch, Plaintiff argues, among other things, that 

S&C~.m.otion for summary jµdgmentagainst him is untimely because S&C moved for suritinary 

judgment more than 60 days ,after plaintiff fj le(;! the note of iss1,1e in violation of the part rules ... 

It is well~settled that "[i]n tlie absence of a court order or rule to the contrary, CPLR. 

§J21_2(a) requires s1onrilaryjudgnient.riiotions to be _made no later than·one hundred twenty days 

after :the fiHng of the note ofissue, except with le:ave of court on good. cause shown" (Filannino v 
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Triborough Bridge <1nd Tunnel Auth., 34-.J\D3d 280,. 281 [l st Dept _2006] [i~teriuii qµotation 

marks and citation omitt~d]; Br_ill-v. City of New York, :2 NY3d 648,. 6$1 (20_0.4]). The Court of 

Appeals has found that '''Sood cause' in CPLR §3212 (a) requires a Showi11g ofgood caus~ for 

the deiay in making the·.motion--a satisfactory explanation for the untimeliness--rather thc:\D. 

simply pennitting _meritorious, ·nonprejudicial filings, however tardy~ .. ; No- excus~ at ctll, or_ a 

perfunctory excuse, cannot be 'good cause/" (Brill, 2 NY3 d at 652). However, a courtmay 

consider an untimely crois:s~motion. for summary judgment. iu response to a timely swilmary · 

judg111~nt_ motion un nearly identical gro~nds (Maggio v 24 W. 57 APF;. LLC, 134 AD3d 621, 

628 [1st Dept2015]; kershqw v Hosp.for Special Surgery, 114 AD3d 751 87 [1st Dept 2013] 

ii,[A]n untimely butcorrectly labeiedcross motion may be-considered at le~s~ as to-the issues that 

are the same in both it an.d the motion, without needing to. sp.ow gQ9d cause', (citations omitted)]; 

see Crawfordv 14 E 11th St., LLC, 191 AD3d 461 [1st Dept 202 l])>A cross.,.motion is "merely 

a motion by aily party against the party who made the,origi_nal motiotj~ made;: teturnal:,le at the 

same tiiµe as the ori_ginai . .motion'·'- (Kershaw, 114 AD3d at...8.7 [lst Dept20l3] [ citations 

omitted]). In Kershaw~ the Appellate Division reiterated the rule ''that a cross motion is an 

improper vehicle for seeking relief from a ilomi1oving party'-; (id .. at 88; see M.uqattas_h. v Choice 

One Pharm, Corp., 162 AD3d499, 500. [lst Dept.2.018])~ 

Here, plaintifffiled the note ofissue on March 18, 2.023 (NYSCEF Doc No; 272). On 

May 16; 2025, Fondelco. filed its motion. fQr summary judgmentsc::e~ng disµiissal .of S&C' s 

third-party complaint-against it (NY$CEF boc No. 304); On June 20, 2025, S&C .cross-moved 

for surnmaryjudgment dismissing plainttffs Labor Law §200 claims against it_ and for a finding 

that ·Fondelc.o was contractually bo1J11d io ind.,i;:tnnify it pursuant to the contract.- It is widisputed 

that the part rules required. summary judgment motiop.~ to be filed within 60 days of the filing of 

1_.6003812020 AVELLA, RYAN vs, S,\IVEENEY.&.CONROY, I_NC: 
NJoil_!)n No. 007 · · 

Page~D of 24 

------·----'---------------------------------- ··--···----------····· 
[* 20]



FILED: NEW YORK COUNTY CLERK 02/11/2026 01:03 PM INDEX NO. 160038/2020

NYSCEF DOC. NO. 332 RECEIVED NYSCEF: 02/11/2026

21 of 24

the note of issue and that S&C's motion was filed three mcmths after the note ofissue,, It also 

undispµted that S&C s moticm for summary judgment is styled as a Cross-motion and that 

plaintiff did not move for relief. 

S&C has not made any showing of good cause for its belated summary judgment motion 

against plaintiff. Upon inspection, S&C 's motion does not merely rely, on F ondelco' s arguments 

and.the doCumentsFondelco submitted in support ofthe main motion; Instead, the motion, 

includes arguments and evidence aimed at dismissing the non-moving plaintiff's Labor Law 

§200 claims. Plaintiffs Labor Law §200 claims are not directly related to Fondelco' s motion 

seeking dismissal ofS&C's third.,.party claims ag~instit pursuant to Workers' Compensation 

Law§ l l (see Kershaw, U4 AD3dat 89); Thebranch ofS&C's motion seeking to dismiss 

plaintiff's Labor Law §200 claims is not a true cross-motion and does not merely raise issues that 

are nearly identical to the issuesraisedinFondelco' s timely motion (Rubino v 330 Madison Co,; 

LLC, 150 AD3 d 603, 604 [1st Dept 201 7]). As sm;h, this portion of S&G's motion is DENIED., 

ii. S&C's claims/or contractual imlemnification 

F ondelco joins plaintiff in opposing S&C' s motion as untimely., However, S&C' s 

cross-111otionfor summary judgment on its contractual claims against Fondelco may be properly 

considered by this court because it was served on June 20, 2025, six days before Fondelco's 

summary judgment motion was noticed to be heard, in compliance with CPLR § 2215. 

Considering this portion ofS&C's motion o:n the merits, S&C's argumentthat it·did not 
' ' 

negligently causeplaintiffsaccident and is entitled to full contractual indemnification is 

unavailing. To the extent S&C argues that F ondeko Was obligated to provide plaintiff with 

equipmentto safely perform its work, "Labor Law§ 241 (6) imposes a nondelegable duty upon 

owners and contractors to provide reasonable and adequate protection and safety to construction 
' ' ' 
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workers,, ·c Chuqui- v Amna, LLC, .203 AD3d 1018, 1021 [Z4 Dept 2022] [ititemal quotation marks 

and cit~tions oniitted]). Additionally, S&Cts,superintendent aillllitte_d responsibility for 

monitoring the. safety of the worksite. Thus, S&C cannot .c.laim that it was not, at least partially,. 

liable tor plaintiffs accident (see .Pardo y: Bialy$toker Ctr .. & Bikur Choli,ri,. Inc., 10 .AD3d 29..8·, 

301 [1st Dept 2004]). Further, S&C;,s argument that it was free from negligence d~e.toits 

alleged lack of knowledge thatfondeko would-be perfonningwork onthe.-day ofthe accident is 

unpersuasive as it was foreseeable that plaii1tiff, whose presence S&C requested at the worksite; 

would need to·-ac.c~ss the-- area of penetration requiring firestopping immediately above the 

.scaffold. More significailtly, Bencllimolt~stified that he knew thatthe scaffold was defective but 

tookno steps to-remedy the defect. Wheth.~rS&C-.i$:entitli;:d to complete or partial 

indemniticatio11, can only he dete_nnined when per,centage_s of liability are ¢stablished by a jury. 

Thus, S&C failed to elimim1te issues of fact regarding its liability for plaintiffs accident (see 

Maggio v 24 W SiAP F, LLC, 1.34 AD:id 621, 627 [1st Dept 2015]; Arani_buru v Midtown W B, 

LLC, 126 AD3d 498,500 [1st Dept 2015]). For the: foregqing reasons an~Ifor theteasons set 

forth fo this decision and .order concerning F ondelco 's motion for summary judgment. on the 

issue of s&c•~_-conttactual indemnity claim, S&C's·inotion-for sumniaryjudgment_qn the issue 

ofcontractual indemnity is DENIED. 

All-rema:iningarguments are either without merit.or neednot be addressed g1ven the 

findings above. 
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CONCLUSION 

Accordingly, it is 

ORDERED that Fondelco, Inc,'s motion for summary judgment seeking to dismiss· 

Sweeney & Conroy, Inc.' s third third-party cause of action for. Common law contribution and . 

. . 

indemnification is GRANTED and the claim is dismissed; and it is further 

0 RDERED that F ondelco; Inc.' s motion for sutnmaryjudgment Seeking to dismiss Kings 
. . . . . 

Hoist & Scaffolding, Inc. and Primo Remodeling's cross claims for common law contribution 

and indemnification is GRANTED and the claims are dismissed; and itis further 

ORDERED thafFonde1co,Inc,' s motion for summary judgment seeking to dismiss 

Sweeney & Conroy, Inc.' s second third:-party cause of action for breach of contract is 

GRANTED and the claim is dismissed; and itis further 

ORDERED that Fondelco, Inc.'s motion for summaryjudgment seeking to dismiss Kings 

· Hoist & Scaffolding, Inc. 's cross claim for breach of contract is GRANTED and the claim is 

dismissed; and·it is further 

ORDERED that Fcmdelco,Jnc. 's motion for slllTirilaryjudgment seeking to dismiss 

Sweeney & Conroy; Inc,' s first third:-party cause of action for<contractual indemnification is 

DENIED; and it is further 

ORDERED thatFondelco, Inc.'s motion for summary judgment seeking to dismiss Kings 

Hoist & Scaffolding, Inc.i's cross claim for contractual indemnification is GRANTED and the. 
. . 

claim is dismissed; and iris further 

ORDERED that Sweeney & Conroy, Inc.' s cross motion for summary judgm:enfseeking 

to dismiss Ryan Avella:' s Labor Law §200 claim is DENIED; and it is further 
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ORDERED that Sweeney & Conroy, Inc. 's cross motion forswnmary judgment on its 

claim for contractuaLindemnifrcation as against Fondelco, Inc. is DENIED; andit is further 

0 RD ERED that all other relief not specifically addressed herein is DENIED. 
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