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SUPREME COURT OF THE STATE OF,NEW YORK 
NEW YORK COUNTY 

PRESENT: . HON. DENIS REO 
Acting Justice 

---"----..-.-- --------------.•. -----X 

BERNARD CARL, 

Plaintiff, 

- v-

THOMAS HAMANN, GEORGE KRAMER, 

Defendants . 
..;.._ _____________ __.. ___ ___;__-'--__ x 

PART 

IN DEX NO. 157289/2018 

MOTION DATE 11/18/2025 

MOTION SEQ. NO. 007 

DECISION + ORDER ON 
MOTION 

65 

The following e-filed documents, listed by NYSCEFdocument number (Motion 007) 276,277,278, 279, 
280,281,282,283,284,285,286,287, 288, 289, 290,291,292, 293, 294,, 295,296, 297, 298, 299; 300 

were read Ori this motion to/for SUMMARY JUDGMENT 

Plaintiff Bernard Carl (Carl) commencedthis action, aUeging:several causes of action, 

including for ( 1) contribution, (2) common law-indemnification, (3) negligence. ( 4) tortious 

interference with, andtrespassto, chattels, and (5) violation ofConnecticut Unfair Trade Practice 

Act (CUTPA) stemming from a Connecticutcourt's decision directing Carl to pay $450,000 in 

damages to Maria Hamann (Maria), representing $150,000 for unjust enrichment and treble 

d$llages for civil theft, plus interest. DefendarttThomas Hamann (Hamann) moves pursuant 

to CPLR 3212 for summary judgment in his favor dismissing Carl's co01plairttinits entirety. For 

the reasons that follow, Hamann's motion is GRANTED. 
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BACKGROUND FACTS 

A. The Patties 

1PlaintiffCarl is collector of antique cars and an attorney. Richard Edw~ds {Edwards) is 

a British national and resident, who is not aparty to this action (see NYSCEF Doc No. 284); 

Edwards allegedly worked as a broker for classic cars. Although Carl was aware thatEdwards 

was an undischarged bankrupt, Cati entetedinto a business relationshipwith Edwards in2013. 

In November 2013, Carl drafted the docunientthat defined the business relationship (Carl'" 

Edwards agreement) (NYSCEF Doc No. 284). Pursuant to the Carl.:.Edwards agreement, 

Edwards would locate cars for Carl to purchase, and Edwards would be granted a limited 

exclusive period of 60 days from the date ofpurchase to market the cars to potential buyers (id.). 

If Edwards found a buyer, and Carl sold a car to Edwards' buyer, the:profits would be spiit 

equally between Carl and Edwards {id. at2). Between 2013 and through 2015, Carl and Edwards 

completed numerous transactions pursuant t9 the terms of the agreement. However, by July 

2015, Edwards' exclusive marketing period pursuant to the Carl-Edwards agreement ended on 

all the cars Carl had purchased through him. 

Hamann and Maria are former spouses who reconciled after a divorce and resided 

together at the time relevant in this action. Hamann is a professional dealer and broker of classic 

cars. Hamann and Carl initially met· in Palm Beach at a car show. Hamartn and Carl had also 

previously communicated over the telephone regarding.a: car show Hflillartn coordinated in New 

York. 

1 Hamann did no~ s1.1b111it a statement of fact.s in support of his motion. nor has Carl submitted a .counterstatement of 
facts in opposition. The facts recited in this decision are based on the complaint, this court's prior findings, and the 
record submitted in support and in opposition to Hamann's.rri.otion. . 
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B. Carl's Dealings with Edwards 

As of 2015,. Carl understood that he owned eight cars, Which Edwards had located and 

brought Carl the opportunity to buy; specifically; Carl believed the ei$ht cats to include four 

Porsches, two Ferraris, a.Lat11borghini, and art Alfa Romeo. Only tWq of these cars are at issue in 

the present action-. a 1973 white Porsphe 2.7RS Lightweight and a 1973 orange Porsche 2. 7RS 

Touring (Porsche motorcars). Although Catl had never seen any of the eightcars in person, he 

understood that they were stored atSpecialistCats.ofMalton (SCM) located in northern 

England. John Hawkins (Hawkins) owned SCM. Unbeknown to Carl\one of the Porsche 

motorcars-the Porsche.Touring-was ·actually held.by Bury Leasing, Ltd. (Bury) as collateral 

for a loan taken out by an associate of Ed wards based upon misrepresentations as to its 

ownership .. 

In July 2015, Edwards appeared ina British court to defend, at trial, criminal charges in 
. . 

connection withhis alleged theftof deposits given to him in anticipation of automobile sales, 

Cad attended the trial and heard Edwards' testimony, which include4 an account of his alleged 

debt to gangsters. Although the jury acquitted Edwards, Carl dedded' to take possession of the 

eight motorcars he believed he had acquired through Edw.ards. As such, Carl contacted Hawkins· 

· ofSCM and informed him that Edwards no longer had any exclusiveirights to the cars. In 

response to Carl's written inquiries by email regarding his cars; he received suspecttesponses 

froro Edwards ancl Hawkins offering various reasons for theirfailµreto prnduce Carl's cars. 

After his attempts to·retrieve his cars from Edwards and Hawkins failed, Carl obtained an order 

from a.British court in Octoher2015 directing Edward~, Hawkins,artd SCM to tum over the 

eight cars. According to Carl, on the date. set by the British court for return of the cats, Edwards 

ancl Hawkins a,ppeared in court and testified that all eight cars were taken from SCM the 
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previous day by "burly men.!' In the complaint, Carl alleged that Edw<:1rds removed the vehicles 

from SCM before. October 13, 2015. Carl subsequently located the· Porsches but had not 

recovered themas of the filing of the complaint. 

C. The Transactions 

While the events above were transpiring, between May and October 2015, unbeknown to 

Carl, Hamann and Ed wards were negotiating the sale of the Potsches 'to a. client ofHarminn. 

During the. negotiations, Edwards pressed Hamann to send a deposit on the Porsche motorcars. In 

an apparent attempt to assuage Edwards' concerns about the seriousness of his buyer~ Hamann 

persuaded attorney George Kramer(Kramer)to send an email to-Edwards on August28,2015 

stating, among. other things: 

"To whom it may concern: The urtdetsigrted attorney hereby confirms that he had 
received EUR 1 .4 millio11 to be held for Thomas Hamann toward the purchase of a 
Porsche Carrera 2. 7 Touting and a Porsche Carrera 2.7RS Lightweight subjecrto Buyer's 
satisfactory inspection. Payment shall be made, upon the conclusion of satisfactory · 
inspection of said cars. The price is ex their current location io the U.K. George Kramet 
Attomey-at".'Law;" 

It is undisputed thatKramer's statement in the email regarding the funds was false. 

Hamann only delivered to Kramer a check for the statied amount, whi~h was knowingly drawn on 

insufficient funds and would have bouncedifdeposited.H is also undisputed that this email was 

never forwarded to Carl. Despite th·e negotiations and representations by Edwards and Hamann 

in connection with the proposed sale of the Porsches, the sale was rtever completed. 

In the complaint, Carl alleges that Kramer's email was u:sed to his detriment in two ways. 

First1 Cad asserts that because the Bury loan to Edwards was in defal!-lt, .an '1associate of 

Edwards!! presented the email to Bury ori August 29, 2015, as proof err an imminent sale of the 

Porsche Touring {NYSCEF Doc No. 297). Accordfog to Carl, Bury retained the vehicle rather 

than selling it to saHsfy the delinquent debt. Carl .claims that had Bury attempted to sell the 
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Porsche Touring, Bury would have learned that Carl was its true ownerand returned the car to 

him or Carl would have learned of the car's location from its advertisement for sale. Second, 

Carl alleges thatthe Kramer email was usedto his detriment when he: contacted SCM in 

September 2015 to demand the retwn of the Porsche motorcars. SCJvfrefused to return of the 

motorcars claiming it was in negotiations to sell both vehicles .. Carl claims that SCM 

subsequently "identified Edwards as the source of its .. ; understanding that a sale of Plaintiff 

Cru:l's Porsche Touring and Porsche Lightweight had been agreed"(NYSCEF Doc No. 297 at 33). 

Carl claims, upon information and belief~ that Kramds "email was th,e basis for Edward's false 

representations to SCM that Plaintiff Carl's Porsche Touring and Porsche Lightweight had been 

sold, hence were.no longer available for redelivery to Plaintiff Carl"· (id.). 

At the same time, on August 31,2015 or September I , 2015, Edwards spoke with 

Hamanrt an.dtold him that because of cash flow problems Carl needed a short--term loan of 

$150,000 to be paid back within a week to fulfil anintetest payment on Carl's line of credit with 

F er:rari Motor Services. due on September· 1, 2015. · Hamanrt persuaded Maria to wite the funds. 

Oh September t 2015, Maria sent the wire to Carl's account with Ferrari Motor Services. Carl 

claims he was led by Edwards to believe the $150,000 was a nonrefundable depositon the sale of 

a Lamborghini Miura held on. consignment with Hawkins. Carl admits that on or about 

September2,2015, he learned that Edwards would be bortowirtg the $150,000 from an 

urtdisclosedlender because the purported buyer for the Miura had not posted the necessary funds 

on time. It is undisputed that Hamann did not speak with Carl before;persuading Maria to wire 

the funds. On.January 14, 2016, Hamann. and Maria made.a demand·forrepayment of the funds. 

Carl refused to return the $150,000 and responded that the loan was made to Edwards:, not to 

Carl. As a result of this disputed transaction, Hamann and Maria commenced an action in 

1'57289/2018 ·CARL, BERNARD vs. HAMANN, THOMAS 
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Connecticut state court against Carl alleging three causes of action: w;ijust enrichment, breach of 

contract and a statutory theft claim. 

D. The Connecticut Action 

After three days of trial, at the conclusion of evidence,. the Hamanns withdtewtheir 

claims for breach ofcontract,violation ofCUTPA, and attorneys' fee~, leaving onlytheit claims 

for unjust enrichment and statutory theft {NYSCEF Doc No. 285 at 4). Carl also Withdrew his 

statute of frauds and equitable estoppeL defenses, leaving the defense of unclean hands as the 

remaining defense (id.). At the same time as plaintiffs filed their final post"'."trial brief: plaintiff 

Hamann withdrew his complaint, and Maria remained as the so le plaintiff (id.). Prior to 

withdrawing his· complaint, Hamann testified at the trial, and in its dedsion, the Connecticut 

court found Hamann to be a credible witness (id. at 18). 

In the Connecticut action, Carl conceded that several days after the $150,000 was 

credited to his account with Ferrari Motor Services, he learned that Matia Hamann was the 

source ofthe. payment (id. at23). According to the Connecticut court's decision, Carl later also 
. . 

leaJTied that Edwards could not have had a buyer for the Miura since Carl either never owned it 

or Edwards had <1lready put it beyond his reach (id. ). As· such, the Connecticut court found Carl's 

claim that he retained the $150,000 as a forfeited non-refundable deposit on the Miura 

unavailing. The court further examined the Carl-Edwards agreement wherein Carl agreed to 

pe:hnitEdWards to<•find classic,cars and bringthemto Carl's attention'' (id. at6}.Accordingto 

Carl1 .Edwards accepted the proposed agreement (id. _at 7), The. Connecticut court found that 

under this agreement, Edwards• was . .obligated to submit to Cari a. con~ract for the··sale .of a car and 

that the contract had to be accompanied by artonrefW1dable deposit equal to 20% of the sate· 

price (id; at 23). The court fcnincLthat Carl. did riot offer proof of any agreement between Carl and 
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Edwards characterizing the $150,000 at issue as a nonrefundable deposit on the purported sale of 

the Miura in accordance With the Carl-Edwards agreement (id): 

Further, the Connecticut court examined an email Carl senton September 4, 2015, to 

Edwards, Hawkins,. and the alleged potential buyers, stating, in relev®-t part, that 

'·[a] p.1yment of $150,000 was made to one of those accounts Wednesday by a lender to 
[Edwards]. But none of the purchase money has shown up ... , I am Once again left with 
no choice but to cancel this. deal and seek pther al temati ves .... I once again am in a 
position to resell the car to whomeverlwanC (id. at 24-25), 

The court also considered another.email Carl wroteto Edwards on September 15, 2015, 

wherein Carl statedthat he was willing to wait onemore day, "provided[Edwards} agreed[d] 

that; ifthe tnoney is not in [Carl'sJaccount by noon as. promised, the $150,000 from Hamann is 

also due to [Carl] as apenalty" (id at 25). The court found that 

"This exhibit demonstrates that although Carl had canceled the sale of the Miura eleven 
days previously and knew that the funds credited to his account had not come from 
Edwards,but rather from the Hamanns, he felt that he needed~Edwards' agreement in· 
orderto retain the $150,000 payment as a 'penalty;,, (id). · 

The court con duded that "rather than providing a justifiable reason for his retention of 

the·$150,QOO,.Carl's claims amount to non-viable excuse for his indefensibleactioris" (id. at 26). 

Thus, the court found that Maria proved her claim that Carl was unjustly enriched in the amount 

of $150,000 (id. at 26 & 35). 

As to Carl's unclean hands defense, this defense was mainly based Ori Hamann'S and 

Kramer's misrepresentation that Kramer was holding €1.4 million in connection with the 

proposed sale of the Porsche motorcars (id.· at 2 7}. Carl· claimed that l;)ecause Kramer sent the 

email to Edwards ih the same week as Maria Wired the $150,000 to Ferrari Motor Services; the 

transfer was "almost certainly part .of the same discussion" (id. at 27{ However, the ccrnrt. found 

that, based. on Cad's own admission, Car~ was unaware. of tha,t email µn:til "long after negotiation 

for the purchase ofthe two Porsphes had terminated" (id at 28) arid tµat Cati did notdemonstrate 
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that he relied on any misrepresentations in the e-mail or "that he suff9red harm of any sort as a 

result of it" (id.). Further; the court found that"there was no evidence linking the Sale of the 

Porsches to the $150,000 Maria sentto Carl's account at Ferrari Motor Service'' (id.}. 

Accordingly, the Connecticut court held that "anymisconduct attributable to [Hamann] or 

Attorney KramerJn connection with the attemptto purchase the two ~orsches owned by C::arl · are: 

in no way connected to the $150;000 which Maria advanced for Carl's benefit as a loan" and 

found in Maria Hrurtann's favor on theissue of unclean hands{id. at 29). 

Moreover, the court determined that on January 14; 2016, Carl refused to return the 

$150,000 to Maria Hamann despite being informed "ofthe facts establishing that he had no legal 

or equitable right to retain the $150,000''.(id. a 32). Consequently, the court found Carl liable for 

statutory theft pursuant to Connecticut's General Statutes § 52-564, which provides for treble 

damages to the owner of stolen property where a person steals another's property or knowingly 

receives and conceals,it (id. at 30-31). 

E. The Easter District Action 

Carl commenced an action in the Eastern District of New York onJt1ly 12, 2016. Carl 

initially riartled several defendants, including Edwards, Hawkins, SCM, and Hamann (NYSCEF 

Doc No. 281 at 1 ). The allegations in the original Eastern District cmnplaintasserted a cause of 

action for violation .ofthe Racketeerlilfluenced and Corrupt Organizations Act(RICO) and 

common law claims for civil conspiracy, fraudulent misrepresentation, fraud, trespass to chattels, 

un jµst enrichmerit,. and ~ccounting (fr/. at l .a. 2}. The ~llegations centered. around Edwards'· theft of 

Carl;s motorcEl.l's: OnApril 9,201.8; Carl dismissed the Eastern District action ag1:tfust aH 

defendants exceptHarriann (id. at 2). On April.~5, iot9; the Eastern tJistrict granted in part and 

denied in part Carl's inotion to amend the complaint to include ca:uses of ~ction for contd bt1tiori, 
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common:-law indemnification; negligence, and CUTPAviolatitms (NYSCEFDocNo. 280 at 10). 

The proposed amended complaintdropped Carl's causes of action for civil conspiracy,. 

fraudulent misrepresentation, fraud, unjust enrichment, and accounting (id.). lti its decision, the 

Eastern District denied Carl's motio.ti to add the contribution,· common:-law indemnification, 

negligence, and CUTPA claims as futile because the Connecticut court alrea,dy found that the 

harm to Maria arose from Carl's unjustified retention of the $150, 00~, not Hamann' s erroneous 

request of the loan, and because the Connecticut court found Hamann' s and Kramer's alleged 

misconduct in relation to the Potschemotorcars unrelatedto Maria's loan of$150,000. 

According to the Eastern District, the conttibutimi, indemnification, negligence, and CUTPA 

claimswere "clear attempts to escape the natural consequences of' th:e Connecticutcourt's 

ruling (id at 13--14). Thus, the Eastern District held~ Cad was precluded from asserting these 

claims in the Federal proceeding (icl at 14), On October 19, 2029, Cad filed an amended 

complaint asserting causes of action for trespass to chattels and for viplations of the RICO statute 

(NYSCEF Doc No. 28] at 2), On April 29; 2020, the Eastern District dismissed the action with 

prejudice ( id. at 21) and issued a judgment directing the Clerk of the Court to dose the case 

(NYSCEF Doc No. 282). 

F. The New York Action and RelevanrProcedural History 

Carl commenced the instant action on August 4, 2018, ·asserting causes for contribution, 

common law-indemnification, negligence, trespass to chattels, and CUTP A violations based on 

the transactions and legal outcomes discussed above (NYSCEF Doc.No. 297). On April 2, 2019, 

Justice Kahn dismissed the cpmplaint against Kramer. On December J9, 2023, Carl filed a p_ot¢ 

of issue (NYSCEF Doc No. 485)i On April 30, 2024; Hamllllll filed a:motion for summary 

judgrnentseeking dismissal oftht:: instant action on the ground tha~ th:e claims in the complaint 
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had already been adjudicated and rejected in the Connecticut and F edf ral actions. On August 5, 

2024, the Honorable Justice Bluth sua sponte denied the motion as Uiltimely because it exceeded 

the 120-day deadline setforthjn CPLR 3212 (a) by 12 days (seeNYSCEF Doc No. 204). Justice 

Bluth denied a subsequent motion to reargue, and the case was assigri¢d to this court for a jury 

trial on November 7, 2025. After a pre-trial conference with the courl, the parties stipulated to 

dismiss the jury and to permit defendant to file a motion for summary judgment (NYSCEF Doc 

No.275); 

DISCUSSION 

A. Summary Judgment Standard 

Onamotion for summary judgment, the proponent bears the initial burden ofmaking a 

prima fade.showing that it is entitled to summary judgment as a: matter oflaw and must provide 

'sufficient evidence that no material issues of triable fact exist (Trustees of Columbia Univ, in the 

CityOJN.Y v D'Agostino Supermarkets, Inc., 36 NY3d 69, 74 [2020];Alvarezv Prospect Hosp., 

68 NY2d 320, 3_24 [1986]). Once the proponent of a summary judgment motion meets its burden, 

the burden shifts to the party opposing the motion to "produce evidentiary proof in admissible 

form sufficient to require a trial of material questions of fact on which herests his claim ... mere 

conclusions, expressions of hope or unsubstantiated allegations or assertions are insilfficfont" 

(Zuckerman v City ofNewYork, 49NY2d 557,562 [1980]; see also De Lourdes Torres vJones, 

26 NY3d 7 4 2, 7 63 [2016]). The function of the summary judgment procedure is issue-finding, 

not issµe-determina;tion (Sillman.v Twentieth Century-Fox Film Corp,, 3 NY2d 395, 404 [1957], 

rearg denied.3NY2d 941 [1957]; Vega v Restani Constr. Corp., 18 NY3d499, 505 [2012]). . . 

Further, "[s]ummaty judgment should not be.granted where there 1s apy doubt as to the existence 
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of a factual i~sue or where the e>::istence of a factual issue is arguable1; (Matter of New York City 

Asbestos Litig., 33 NY3d20, 25 [2019] [internal quotation marks andicitations omitted]); 

B. Res iudicata and collateral estoppel 

Hamann argues· that Carl's claims are barred by the decisions in the Connecticut and 

Federal actions under the doctrines ofresjudicata and collateral estoppel. Pursuant to the 

doctrine ofres judicata, or claim preclusion~ 

"a valid final judgment bars future actions between the same parties on the same cause 
ofac:tion (citations omitted). As a general rule, once a claim is brought to a final 
conclusioni all Other claims arising outofthe same.transaction or series of transactions 
are barred, even if based upon different theories or if seeking a different remedy" (Parker 
v Blauvelt Volunteer Fire Co .. , 93 NY2d 343,347 [1999] [internal quotation marks and 
citation omitted]." · · 

The doctrine of resjudicata is designed to prevent a party from re-litigating a claim that 

has already been decided (Reilly v Reid, 45 NY2d 24, 28 [19781 ["Res judicata is designed to 

provide finality in the resolution of disputes to assure that parties may hot be vexed by further 

litigation"{citation omitted)]; see also Matter of Hunter, 4 NY3d 260,269 [2005]). To determine 

whether a claim arises out of the sametransaction,''thecrucial issue is whether the transaction 

arises out of the sarne factual grouping, which depends on how the facts are related in time, 

space, origin; ormotivation"{NationWideMitt. Ins. Co,v U.S. Underwriters1ns, Co., 151 AD3d 

504,510 [1st Dept2017]\ Further, "[tJhe rule applies both to claims P1at were actually litigated 

and to claims that could have been raised in the prior litigation" (Nationwide Mut. Ins. Co., 151 

AD3d at 510). 

Coll~teral estoppel, or issue preclusion, "Precludes a party fro111 relitigating in a 

· subsequent ac\iori or proceeding an -issue clearly raised in a prior acti9n cir proc1:ieding and. 

decided against·thalparty or those inprivity,_wh~ther or notthetributu1.ls or cause~ ofactfon are 

the saine 11 (Ryan v New York Tel. Co., 62 NY2d 494, .500 [1984] [ citation~ omitted]), Collateral 
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estoppel applies when "the issue in the second action is identical to an issue which was raised, 

necessarily decided and material in the first action, and the plainti.ffhad a full andfair 

opportunity to litigate the issue in the earlier ~ction" (Parker, 93 NY2d at 349; see also 

Nationwide Mut. Ins. Co., 151 AD3d at 50'5 [finding that insurance coverage issues are precluded 

because the:y"wete decided in (the plaintiffs) prior action"]; Conason v Megan Ho/din[{, LLC, 

25 NY3d 1, 17 [2015]). 

i. Connecticut Court's Ddecision 

Hamann asserts that the allegations in the instant action are identical to the allegations in 

the Cpnnecticut actipn. Hamann urges this courtto find that the decisionin the Connecticut 

action bars Carl from maintaining the claims in the instant action and:to dismiss this case. 

Carl opposes and argues that the Connecticut decision does not bar the instant action 
. . 

because the Connecticut court did not adjudicate Hamann's liability to Carl where Hamann 

withdrew from that action before the courtissued its decision after trial. Further; Carl insists that 

his claims for indemnification, contribution, and negligence were not adjudicated in that action 

and could not have been asserted until the Connecticut court issued its decision attributing 

liability to CarL Carl argues thatthe issues in the instant case are fundamentally different ·froin 

the issues raised iri the Connecticut action. 

First, Carl's argument that collateral estoppel does not apply to this action because 

Hamann withdrewfromthe Connecticut action is unpersuasive. The First Department hasheld 

that "[t]he law is cle.ar thata party seeking to.invoke the doctrine of collateral estoppel need not 

have been a Pl'U'tY to the prior action~' (Bauhouse Group I. Inc. V'' Kattkowj 190 AD3d 40 t 402 

[1st Dept 2021], citing Vavolizza v Krieger, 39 AD2d 446,448 [1st Pept 1972],.affd 33 NY2d 

351 [1974); Schwartz vPub. Adm'r ofBronx County, 24 NY2d 65, 71 [1969]). The party seeking 
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to invoke .the doctrine of collateral estoppel need only establish "an identity of issue which has 

necessarily been. decided in the prior action and is decisive of the present action, and, second, 

there must have been a full and fair opporturtity to contest the decision nowsaid to be 

controlling" {Vavolizza v Krieger, 33 NY2dJ5l, 356 [1974] [internal quotation marks and 

citationsmnitted]}. Thus, Hamann's wi-thdrawaLat the conclusion oftriaUs not dispositive of the 

preclusive .effect· of the Connecticut court's decision. 

Second, while the specific causes of action for negligence, contribution, and common law 

indemnification were not adjudicated in the Connecticut action, "colfo.teral estoppel precludes the 

relitigation of factual issues·that were necessarily decided iua prior action against the same party 

of its privies, regardless of whether the causes .of action were the same" (Bauhouse Group I,1nc;, 

l90AD3d at 402 [citations omitted]). Moreover, ''[t]he equitable doctrine of collateral estoppel 

is grounded in the facts and realities of a particular litigation, rather than rigid rules'; (Buechel v 
. . 

Bain, 97 NY2d 2 95, 3 03 [2001 ]). 

The Connecticut court's ruling centered on the conclusion th*t, regardless of the 

mechanism by which Maria was persuaded to wire the fundsto Carl's account with Ferrari 

Financial Services, Carl unjustly enriched himself and committed civil theft by refusingto return 

the $150,000 without any justifiable reason for retaining the funds, Specifically, the Connecticut 
. . . . 

court concluded (l} "that rather than providing a justifiable reason for his retention of.the 

$150,000, Carl's claims amount[ed] to [a] non-viable excuse for his indefensible actions;" (2} 

"that on January 14, 2016, having been fully informed of the facts establishing that he had no 

fo:gal .or equitable right to retain the $150,000, Carl refused to.return ~hem to Maria"; and (3) 

"that Carl's actions cortstitilted statutory theft urider §. 52~5 64, entitling Maria to treble darn~geS" 

(NYSCEF Doc No. 285 at 26 & 32). The dispositive point in the Connecticut decision was that 
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the harm to Maria arose from Carl's indefensible retention ofthe $15:0,000. The court also found 

that "any misconduct attributable to [Hamann] or Attorney Kratnerirt connection with the 

attemptto purchase the two Porsches owned by Catlare irt no way connected to the $150,000 

which Maria advanced for Carl's benefit asa loan" (id. at JO). In makingthis finding, the 

Connecticut court concluded that "there was no evidence that Carl relied upon. any 

rnisrepresentations in the Kramer email or that he suffered harm of any sort as a result ofi t" or 

"evidence linking the sale of the Porsches to the $150,000 Maria sentto Carl's account at Ferrari 

Motor Services'' (id at 29). 

A review of the complaint in this proceeding reveals thatthe causes of action for 

contribution and for common law indemnification are based on alleg~tions that Hatnann's 

actions, rather than Carl's conduct, led to Maria's losses (NYSCEF Doc No. 297 at37 & 38). 

The third cause ofaction for negligence alleges that Hruna.nn's misrepresentations about the 

alleged loan led fo Maria's losses and seeks to recover Carl's damages assessed in the prior 

action (id. at 39). The issues on which Carl's contribution, common law indemniJication, and 

negligence claims are based <l!e · the very same. issues tlle Connecticut court considered· and 

decided against Carl in the prior action. Further, the Connecticut court's findings in the prior 

action were necessary to support a valid. and final judgment because Carl c:Iaimed that :Hamann' s 

actions entitled Carl to a special defense of unclean hands. By rejecting Carl's defense,the court 

necessarily found that it was.Carl's conduct, not Hamahn's, that caused Maria to be harmed. 

Thus, while Carl's negligence, contribution, and common la\¥ indemnification claims were not 
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adjudicated in the Connecticut action, the issues and facts underpinn~g these causes of action 

were necessarily decided in that action.2 

Further, there is no question that Carl had a full and fair opportunity to litigate tµese 

issues in the Connecticut action, despite Hamann withdrawing upon the filing of the plaintiffs 

final briefs. The issues of unjust emichment and unclean hands in the Connecticut action were 

detennined after a three-day trial, during which Carl, Hamann, and Maria testified and submitt!!d 

post-trial rnernornnda (see Ryan, 62 NY2d at 501 ["A determination whether the first action or 

proceeding genuinely provided a full and fair opportunity requites consideration of the 'realities 

of the [prior] litigation"' (internal quotation marks and citations omitted)]; Schwartz vPub/ic 

Adm'rofBronx County,24 NY2d 65,72 [l969];ZabriskievZoloto; 22 AD2d620, 624 [lstDept 

1965]). Accordingly, the decision in the Connecticut action has preclusive effectand, as more 
. . 

fully set forth below, Cad's claimsin this matter for negligence, contribution, and common law 

indemnification are barrec.l by the detennination in the prior action mider the doctrine of 

collateral estoppel. 

ii. Judge Spatt 's Decision and Order dated September 24, 2019 

This court finds that Judge.Spatt's decision dated September 24, 2019: is also entitled to 

precltisive effect under the doctrine oftesjudicata. In opposition to Hamann's motion, Carl 

atgues that Judge Spatt's denial of the portions of the motion to amend the Federal cornplaintto 

include contribution, indemnification, negligence, and CUTPAviolationclaims as futile was not 

a substantive adjudication on the merits. According to. Carl, the~e claims were never part of the 

2 Th is detenninatkm is consistent with this c:ollrt' s prior decision by Ho.norabl.e iustice Kahn, dated, August 14, 2019 ,. 
finding that the trespass to chattels claim was riot precluded by the decision in the Connecticu,t action, where the 
COrihectic.ut court determined that the. Porsche transaction was unrelated to the loan transaction and was not 
presented with the intentional tori of trespass to chattels (NYSCEF Doc No. 286 a:f 3). Justice Kahn :S d~cision 
predated.the two decisions in the Fedei"alAction. · · · · 
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operative complaintartd were never adjudicated. Carl insists thatdenial ofleave to amend on a 

preclusion theory does not constitute a judgment oh the merits. 

In support of these c·orttentions, Carl relies exclusively onNorthernAssur. Co. qf A,n v 

Square D Co., 201 F3d 84, 85[2d c:ir2000]. InNorthern, the United; States Court-Of Appeals for 

the Second Circuit reversed the Northern District's holding that the p;laintiff's claims Were barred 

on the basis of an earlier denial of the plaintiffs motion to amend the complaintto add the 

defendant in a suit brought against another party; The Second Circuit held that claim preclusion 

was -unavailable to the defendant ''because the_ claims sought to be added to the first suit were -

against an independent party and were not required to be brought in that suit" (Northern Assur. 

Co. of Am., 201 F3d at87). The Second Circuit explained its holdirtgjn Northern as follows: 

'"To understand why claim preclusion is riot a bar to the current suit,_ it is necessary to 
contrast our case with the typicaLsituation where claim preclusion would apply after a 
denial ofleave to amend. In those cases the plaintiff is seeking to add additional claims 
against the same defendant and leave to amend is denied without reaching the merits of 
the claim. The decision to grant or deny leave to amend rests within the discretion of the, 
trial court The courts are generally in agreement that these new claims should be barred. 

Where the plaintiff is seeking to add additional claims againstthe same defendant and 
leaveto amend is denied, cla:impreclusionis appropriate. When claim preclusion is . . 

applied in these caSes, itis notthe actual decision to deny leave to amend that forms the 
basis of the bar. Indeed, the decision denying leave fo amend is usually based on factors 
such as timeliness or convenience (as.in Northern I) and is not art adjudication'on the 
merits.' Iii fact, the actual decision denying leave to amend is; irrelevant to the claim 
preclusion analysis. It may be,a specific event upon which cl~m preclusion can focus, 
but the decision itself is not necessary fot claim prech1sion to~apply, 

Instead, the bar is based on the requirement that the plaintiff must bring all claims at once 
against the same defendant relating to- the same transaction or- event. The claims will be' 
barred through the nohnal rule barring cla_ims that should have been brm,ight,fegardless 
of whetlJ.er the plaintiff seeks to add.them to the initial suit. Tpus; the actuai decision 
denying leave to amend is no more than a proxy to signify at what point claims have been 
forfeited due to a plaintiffs·. failure. to pursµe all claims again~t a pardcular defendant in 
one suit The bar, however, turns on normal principles of claitn preclusion, f;e,, whether 
N orihern was req11ired to bring -its dlahns in the initial suit. Unlike the situation described 
above; our case, involves a plaintiff seeking -to add daims against a new -def endaht 
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Northern was not required to bring its claimsagainst Square Din Northern I because they 
are independent claims'' (id. at 88 [citations omitted]). ; 

Paradoxically, Carl urges this court to conclude that Judge Spatfs denial of the motion to 

amend should not be given pteclusive effect under the reasoning in Northern. However, 

Northern stands for the proposition that, regardless of the reason for the denial of the :motion to 

amend a complaint againstthe same defendant,the denial has predu~ive effect since a plaintiff is 

required to bring all claims relating to the same transaction or eventagainst the same defendant 

at the same time .. Here, Carl cannot argue that his claims·for contribution, common law 

indemnification, negligence; and violation of CUTPAwere not ripe. Carl offers no explanation 

or support for failing to bring his state law claims in Federal court from the outset (see Syncora 

Guar. Inc. v JA Morgan Sec. LLC, 110 AD3d 87,95 [lstDept2013]). As such, Carl cannotuse 

this omission as a shield to continue to prosecute claims that have akeady either beert·determiried 

or should have been raised at the commencement of the prior litigation. 

Applying res judicata principles to the facts at hand, Carl and Hamann were both parties 

tothe Federal proceeding, and the causes of action Carl sought toirit~rpose were the same as the 

causes of action in the instant case, Judge Spatt' s 18~page c:J.ecision disposing ofthe motion to 

amend recounted the relevant procedural history and the background, facts and discussed the 

claims Carl sought to interpose, the legalframework ori which the Court based its decision, and 
' . 

the Court's reasoning for detertniriing that the.claims would be futile! including a discussion of 

the predusive effectufthe Connecticut action and CatFslackof standing under CUTPA More 

specifically, the Court found the daims futiie because the Connecticut court already found that 

the harm to Maria arose from Carl's unjustified retention of the $150~000; not Hamann' s 

erroneous request of the. loan, .and because the Connecticut court found Hamann' s and Kramer's 

all~ged misconduct in .relation to the Porsche motorcars unrelated to Maria; s .loan of$J SQ,000 '. 
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According to the Federal Court,·the contribution, indemnification, ne~ligence,.and CUTPA 

claims were "clear attempts to escape the natural consequences of' the Connecticut court's 

ruling: Thus, the Court held, Carl was precluded from asserting these! claims in the Federal 

proceeding (id. at 14). 

The decision was not provisional in nature (People v Mackell, 40 NY2d 59 [1976], citing 

Bannonv Bannon, 270 NY 484, 489 [1936] ["The scope of the words 'finalju,dgment,' it is true, 
' ' 

should not be confined to a final judgment in an action. They may include anyjudicial :decision 

upon a question of fact or law which is not provisional and subject toi change and modification in 

the future by the same tribunal"]), and the Federal acµonconcluded in ajudgmentdirecting the 

clerk of the court to close the case (NYSCEF Doc No. 282). Therefore; the, claims for 

contribution, common law indemnification; negligence; and CUTP A violations were brought to a 

final conclusion precluding all other claim's arising out of the same transactions (see Wietschner 

ex rel. JPMorgan Chase &Co. v Dimon, 139AD3d 461,461 [1st Dept2016]; Syncora Guar. 

Irie., 110AD3d at 96;SchwartzvSocietyofNew YorkHosp1,251 AD2d55, 56 [lstDept1998]). 

iii. Judge Spatt 's Decision and Order dated April 29, 2020 

Similarly, Carl_'s argument that Judge Spatt'sApril 29, 2020 decision was rtotdecided on 

the merits and does not have preclusive effect because it did not consider Carl's contribution, 

common.law indemnification, negligence, and CUTPAclaimsisnot.petsuasive. 

It is well-settled that "'[a] dismissal with prejudice ... is gene~aUyafforded resjudicata 

effect" (Kirby v David Fabricators of N. Y., Inc., 236.AD3d 436, 437 TI st Dept 2025] [ citation 

omitted]); A,ssei Developers Corp. v Grossman, 240 AD3d 5 59, .56i [2d Dept 2025t Yonkers 

Contr. Co., Inc. v PortAuth Trans-HudsonCorp:, 93 NY2d 375,380 [1999] [''A dismissal 
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"with prejudice" gefferally signifies that the court intended to disrnis~ the action''on the merits/' 

that is,_ to bring· the action to a final concl usfon against the_ plaintiff']). 

As to the issues and facts the Court considered and determined in resolving Hamann's 

motion, the April 29, 2020, decision, as relevant here, has preclusive:effect as to Carl's trespass 

to_ chattel claims in the instant proceeding. The original complaint in the Federal. action contained 

atrespass to chattels cause of action against Hamann (NYSCEF D_ociNo. 280 at 1 -2).The Court 

permitted the trespass to chattels claims in the proposed amended complaint pursuant to the 

motion to amend the·complaint discussed-above (NYSCEF Doc No. 280at IO). In.the April29,-

2020 decision, the Court set forth the elements ofa trespassto chattels claim, including the 

elemeritrequiring physical interference with the use and enjoyment of personal property 

(NYSCEF Doc No; 281 at 16). The Court applied the facts pertaining to the Porsche transaction 

to determine-that the actual physical theft was undertaken by Edwards.and that Hamann never 

physically interfered with Carl' s .. property (id.). To the extent that Carl attempted to claim that 

Hamann conspired with Edwards to steal the Porsche motorcars, the Court concluded that civil 

conspiracy is not an independent tort in New York and that having had voluntarily dismissed his 

claims against Edwards, there was no pritnary liability to which Carl ,could attach Hamann' s 

alleged secondary liability (id. at 17-18). Thus, the Court found that the trespass to chattels claim 

failed as a matter of law. 

The trespass to chattels claim in thetnatter before this court arises out ofthe same 

transactions and is based on a theory alreR:dY considerecl an,d rejectedin the Fecleral actioll-that 

the Kramer email delayed Carl• s efforts to recover the Porsche motorcars (NYSCEF Poe No. 

297, complaintat 41~4 2; NYSCEF Doc No. 281 at 16). Thus; Carl cajmot claim that he did tiot 

have a full a.rid fair .opporti.mify to litigate his trespass fo. chattels claimin the Federal action, in 

157289/201$ CAF(L, BERNARD vs. HAMANN, THOMAS 
Motton No,, 007 · · · · · · · 

Page 1.9 of 29 _ 

[* 19]



FILED: NEW YORK COUNTY CLERK 02/17/2026 12:02 PM INDEX NO. 157289/2018

NYSCEF DOC. NO. 301 RECEIVED NYSCEF: 02/17/2026

20 of 29

which both he and Hamann participated and where this claim was pap ofboth the.original and 

the amended complaints; Further, Hamann's motion to dismiss and for summary.Judgment 

resulting in the dismissal of the Fed,eral action was fully briefed and granted with prejudice 

(NYSCEF Doc. No. 281 at 8 & 21) and concluded in a finaljudgment (NYSCEF Doc No. 282). 

Thus, the April 29, 2020 decision by Judge Spatt has preclusive effec:t under the doctrine of res 

j11dicata; and the trespass to chattels cause of action is barred. 

C. Carl's Instant Causes of Action 

i.· Common Law Indemnification 

It is an established legal principle that "[i]ndemnity involves an attempt to -shiftthe entire 

loss from one who is compelled to pay for a loss, without regard to his own fault, to another 

party who should more properly bear responsibility for that loss because it was the actual 

'\.vrongdoer"(Trump Vil. Section3,1nc: vNew YorkStateHous.Fin. Agency,307 AD2d 891,895 

[1st Dept 2003] [internal quotation marks arid citations omitted]; Mas v Two Bridges Assoc. by 

Nat. Kinney Corp., 75 NY2d680, 690 [1990] ["Implied indemnity is ar~stitution concept which 

permits shifting the loss becaus{: to. fail to do so would result in the unjust enrichment .of one 

party at the expense of the other" (citations omitted)]). Further, ''[s]i:nce the predicate of 

common-law indemnity is vicarious liability without actual fault on the part of the proposed 

indemnitee, it follows that a party who has itself actually participated to some degree in the 

wrongdoing cannotteceivethe benefitofthe doctrine" (Trump Vil. Section 3, Inc., 307 AD2d at 

895; Atkinson v SqfetyKleen Corp., 240 AD2d 1003, 1005 [3d Dept 1997]; Tru~tees of Columbia 

Univ. in City of N. Y. · v Mitche ll/Gfurgola Assoc:, 109 AD2d 449;. 453 [1st Dept 1985 ]). 

This court Ii:as already fcn.md that the issues·and facts detemiip.ed in the Coimectic11t 

action have preclusive effect in this matter,. As such, the Connecticut court '.s finding that the 
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hann to Maria arose from Carl's indefensible retention of the $150,opo, not Ha:mann's allegedly 

improper request of a loan from Maria on Carl's behalf; establishes that Carl was not free from 

fault for the purposes of common-law indemnification. As discussed:above, the Connecticut 

court found that Carl was unjustifiably enriched because, despite cail,celling the sale of the Miura 

and being informed that the money came from the Hamanns, he emailed Edwards and r:Iawkins, 

stating his intent tokeep the $150,000 as a penalty. According to the Connecticut court's 

findings, Carl did not provide a justifiable reason forhis retention ofthe $150,000, and his 

claims that he retained the funds as a.non'"refundable deposit on the Miura constituted a non­

viable excuse for his indefern,ible actions. The Connecticut court also determined that Carl was 

liable for statutory theft, finding that Carl refused to return the $150,000to Maria despite being 

inf otmed of the facts establishing thathe had no legal or equitable right to retain it Carl cannot 

argue that there has not been a prior detehnin:ation precluding this court from finding in his favor 

on the issue of indemnification, where the Connecticut court indisputably found that Carl was 
. . 

unjustly enriched when he retained the funds; that he was]iable for stat11:tory theft of the funds; 

andthat his actions in keeping the funds were indefensible. 

To the extent Carl argues that his claim for common4aw inde·mnific;ation is not barred by 

collateral estoppel because an issue cannot be decided where the claim itselfdid not exist at the 

time, the Connecticut court decided an issue material to Carl's common-law indemnification 

claim-the issue of Carl's fault-· against Carl. There can be nd dispute that the issue was 

necessarily deddedwhete the. Connecticut court unequivocally found .that Carl had not provided 

a j usti:fiable reason for his retention of the $15 0~000; that his claims constituted a, non-viable 

excuse· fbr his ·indefensible actions; and· that he was· Hable for statutoty theft of the funds in that 
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his actions in keeping the funds were indefensible. Thus, Carl's seco?d cause of action seeking 

common-law indemnification from Hamann is dismissed as a matter bflaw; 

ii. Cofltributton 

CPLR J 401 provides in relevant partthat "two or more persons who are subject to 

liability for damages for the same personal injury ... may claim contribution among them 

whether or not an action has· been brought or a judgment has been rendered against the person 

fromwhomtontributionis sought.'; The First Department has held as follows: 

Contribution is generally available as a remedy when two or more tort-feasors share in 
responsibility for an injury,in violation of duties they respectively owe[] to the injured 
person. A contribution claim can be made even when the contributor has no duty to the 
injured plaintiff. In such situations, a claim of contribution may be asserted if there has 
been a breach of a duty that runs from the contributor to the defendant who has been held 
liable. The 'critical requirement' for apportionment by contribution under CPLR article 14 
is that 'the breach of duty by the contributing party must have had a part in causing or 
augmenting the injury for which contributionis soughf; (Trump Vil. Section 3, Inc., 307 
AD2d at 896 [internal quotation marks and citations omitted]; see Trustees of Columbia 
Univ. in CityofN.Y. v Mitchell/Giurgola Assoc.; 109AD2d 449,454 [1st Dept 1985] 

CPLR 1401 does not perrnit "contribution between parties whose liability is grounded on 

economic loss from a breach of contract" (Liberman v Cayre Synergy 7 3rd LLC, 2011 NY Slip 

Op 33975[U], **5 [Sup Ct; NY County 201 lJ; Bd ofEduc. of Hudson City School Dist, v 

Swgent, Webster, Crenshqw & Folley, 71 NY2d2l, 26 [1987] ["While [i]t is the fact of liability 

to the same person for the same harmrather than the legal theory upon which tort liability is 

based which controls,. it is nonetheless true that the existenc~ of some fonn of tort liability is a 

prerequisite to application of the statute" (internal quotation marks arid citations. omitted)]. 

Carl's c'laims rest on .his aHegations that Hamann assumed a clu:ty by making 

representations to Maria without Carl's lmowledge and thatin doing/soHani.ann.launched.a:n 
. ! 
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instrument of harm when he told Maria that Carl was the borrower (NYSCEF Doc No. 289 at 

27). These allegations sound in negligence, which is a tort. 3 

The Connecticut court has already detennineq that it was Carl's un:j ustifiable retention of 

the. $150,000 that caused Maria's harm, not Hamman' s alleged misrepresentations; Further; the 

Federal Court inits September 24, 2019 decision also found that the ~arm to Maria.arose from 

Carl's jndefensi ble retention of the< funds, not Hamann' s erroneous solicitation of the loan from 

Maria on Carlisbehalf (NYSCEF Doc No;.280 at 13). Additionally;·theFederal Courtheld that 

,·'the contribution, inden1nification, negligence, and unfair trade practice ... causes ofaction are 

clear attempts to escape the natural and intended consequences" of the Connecticut. co11rt' s ruling 

that Carl's Conduct Caused the harm to Maria (NYSCEF Doc No. 280 at 13-14 ). Based on these 

deteTI11inations, which have preclusive effect as discussed above (seeLejkowitt v Etra & Etra; 13 

AD3d 132, 133 [1st Dept 2004]),fegardless of any duty Hamann allegedly owed to Maria or 

Carl, Hamann' s alleged misrepresentations to Maria regarding the lo~ were not the basis of her 

harm. Since Carl's retention of the -$150,000 has been determined to be the source of Maria's 

harm after he- was ''fully informed of the facts. establishing that he had no legal or equitable right 

toretain the $150,000" (NYSCEF Doc No. 285 at 32), this court grants sutnmary judgmentin 

Hamann 's favor on this issue and diSntisses Carl's cause of action for contribution. 

3 This court r~jects Hamann's argumentthat Carl's claim for contribution sh(:,uld pe denied because .it is. based on 
economic loss from Carl's unju.st enrichment, which is aquasi~contract cause. of action (see Georgia Ma.lo~e & Co., 
Inc. v Rieder1 .19 NY3d_ 511, 516 [2012]). There was no con.tract be_tweeri Carl andJv:fai;-ia._ Maria's unjust enrichment 

- claim was based on her wire of $150,000 to be credited toCarl's account.at Ferratt Motor Services, .which she 
advanced. as a loan after Hamann told her that Carl was ,experiencing cash flow prdblems re lated to costs of his 
daughter's wedding (NYSCEF · Doc No, 285 . at 22). In fact, the Harrtai1ns withdi'ev,( their breach of contract claim at 
the conclusion of trial in th.e Connecticut action (id .. at 4). Carl's claim for contribution is not based on.economic 
loss from b_reach of a contract. · 
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iii. Negligence 

Hamann urges the court to dismiss Carl's negligence cause of action because Carl lacks 

standing to pursue a claim for misrepresentations made to Maria and because Hamann did not 

assume a duty to Carl. Ham:an:n asserts that heidiclrtotcoriserit to becqme Carl's agent, as Carl 

appears to suggest. Further, Hamann argues that Carl's daims that Harnann's efforts to secure a 
• • • I 

loan from his wife and the Kramer email proximately caused Carl's damages are without merit, 
. . 

where Edwards' criminal conduct was an intervening cause ofCarl'sdnjuries, cutting off any 

causal connection between Hamann' s acts and Carl's alleged harm. 

In opposition, Carl cites Hamann'stestimony at his deposition that Hamann should haye 

been in touch with Carl as an admission of breach and causation. Carl argues that Hamann 

voluntarily assumed a dutytoact on his behalf and breached that duty by rn:akirtgfalseand 

misleading statements to Maria for the purpose of inducing her to wire the $150,000. Carl insists 

that he is seeking to recover for harm to himself, not to Maria, and thµs has standing to assert a · 

negligence cause of action. Carl argues that regardless of whether Hamann was his agent or not, 

Hamann asstiitied a duty to Carl and launched an instrument of harm 'resulting in over $500,000 

in damages. 

As to.Hamann'sinterveningcause argument; Cati again relies on Hamann's testimony 

and alleges that Hamann admitted that his failure to contact Carl before inducing Maria to wire 

the funds was the direct and proximate· cause of Carl's damages; Additionally, Carl cites 

Hiunann'stestimony that he was told that Edwards was ''a scam artist" and.that "'[y]ou have to be 

very careful with what he dqes" to support his argument tp.at Edward1 s criminai conduct was 

foreseeable and, tnus, was not a superseding cause (NYSCEF Doc No. 289.at 18M 19). 
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First, Cail ;s negligence claim is barred by the Federal Cornt' ~ September 24, 2019 

decision denying Carl's motion to amend the cotnplaintto include a negligence cause of action. 

As the Court detennined inthe Fedenil action; Carl's attempt to interpose a negligence claim is 

art attetnpttoavoid the·natural and intended consequences of the Co~ecticut court's 

detennination in the prior action. Moreover, this claim could have been raised in the Federal 

action atthe commencement ofthat case, but Carl failed to interpose'it in the original complaint. 

For these reasons, this cause of action is barred. 

Second, briefly addressing the substance of Carl's negligenceiclaims, to hold a defendant 

liable for negligence, a court must evaluate whether the elements of a cause of action for 

negligence have been met; specifically: (1) whether the defendant owed a duty to the plaintjff; 

(2) whether the defendant breached that duty; and (3} whether the plaintiff sustained an.injury as 

a result of the breach (Akins v. Glens Falls City School Dist., 53 N .Y.2d 325, 333 [ 1981 ]}. 

1'Absent a duty of care, there is no breach and no liability, regardless of how careless the 

Conduct" (Beadellv Eros Mgt. Reality, LLC,229 AD3d43, 49 [lst Dept 2024] [citations 

omitted]). "Fore·seeability ... does not determine the existence of a duty, but rather, simply 

detenrtines the scope of a duty· once a duty is found to exist" (id. at 51 [ citations omitted]). 

Where a plaintiff Claims that a defendant has assumed a duty;~ that "defendant can be held 

liable for breach ofan ·'assumed duty' only where the plairttiffshow[s] reliance on the 

.defendant's course of conduct; such that the defendant's conductplaced him or her in a more 

vulnerable position than he or she would otherwise have been in had the defendant done 

nothing" (Richardson v Lenox Terrace Dev. AssOci, 41AD3d108, 109 [l st Dept 2007]; Heard v 

City of New York, 82 NY2d 66! 72 [ i 993] [internal quotation marks ~rtd citations omitted]; 

Nallanv Helmsley~Spear; Inc;, 50 NY2d 507,522. [1980]). 
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Carl's claim tha.t by telling Maria that the $150,000 was a loa.1! to Carl without first 

talking to Carl, Hamann assumed a duty owed to Carl and launched a'Il instrument of harm is 

unpersu;i,sive. Carl has not demonstrated that he relied. on Haman:il's course of conduct such that 

Hamann's condupt p·laced him in a more vulnerable position than he would otherwise have been 

in, where his own dealings with Edwards had already placed him in fl: positionleading tiJ the theft 

of several of his valuable motorcars (see Falu v 233Assoc,, L. P., 258 AD2d 342, 343 [1st Dept 

1999]). In fact,_Haniann's procurement of the loa:n from Maria actually placed Carl.in a better 

position alloWing him to make a paymentto Ferrari Motor Services, which he otherwise would 

not have been able tc:i make due to his liquidity issues. Thus, under the circumstances of this case, 

Carl has not established that Hamann assumed a duty to ~Carl that he breached, 

Further, Ciµ-1 's claim that Hamann is liable to hint for allegedly improperly inducing 

Maria to wire the $150,000 is without merit, where the Connecticut court and the Federal court 

have determined that Carl's alleged damages in the instant action arise from the Connecticut 

:court' srej ection of his. unclean hands defense and determination that: it was Carl's wrongful 

retention ofthe $150,000 that created Carl's liability to Maria, not Hamann'sinducement of the 

loan ot the Kramer email. Thus, Cati's third cause of action for negligence is dismissed as a 

matter of law. 

iv. Trespass to Chattels 

In New York, "[i]nterference with a person's property constitutes a trespass" (Sporn v 

MCA Record$, Inc;, 5 8 NY2d 482, 4.87 [ 1.983 ]). ''For a cause of action for trespass to chattels~ [ a] 
' ' ' 

plaintiff [is] requitedto ~stablish thlfl.i [the] deft::ndailtsintentionally, and without justification or 

consent,'." physically interfere[d] with the .use and enjoymentofper~ortal property irt [the 

1,57289i2()18 CARL, BERNARD vs .. HAMANN; JHOMAS-
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plaintiff's] possession" (Williams v Potenza, LLC, 240 AD3d 827; s2r [2d Dept 2025] [citation 

omitted]). 

As discussed in greater detail above, Carl '-s trespass to chattels claim is barred by the 

Federal Court's April 29, 2020 decision. There, Judge Spatt determin,ed that this cause ofaction 

lacks the requisite physical interference element to establish the trespass to chattels claim, 

finding that Hamann only sent two emails, and that the actual physical theft of the Porsche 

rnotorcars was undertaken by Edwards (NYSCEF Doc No. 281 at 16). Further, S&M and Bury 

had physical control of the Porsche motorcars when they were stolenk not Hamann. For these 

reasons, and for the reasons discussed above, defendant is entitled to:summary judgment on this 

claim. Thus, plaintiff's fourth cause of action for trespass to chattels must be dismissed. 

v. CUTPA Claim 

Similarly; plaintiff's cause of action alleging violation of CUTPA also fails. CUTPA 

provides that ''[n]o person shalLengage in u_rtfair methods ofcompeti;tion and unfair or deceptive 

acts or practices in the conduct of any trade or commerce" ( Corin Gen Stat Ann § 42-11 Ob { a]}. 

In determining whether a practice violates CUTP A, Connecticut courts have adopted the 

following-criteria: 

"(I) [W]hether the practice, without necessarily having been previously considered 
unlawful, offends public policy asit has been established by statutes, the common law, or 
otherwise-whether, in other words; it is within at leaSt the penumbra of Some Common 

. ' 
law; statutory, or other established concept of unfairness; (2) whether it is immoral, 
unethical, oppressive. or unscrupulous; (3) whether it causes substantialinjury to 
consumers [competitors or other businessmen]"(Calandro vA/lstateln_s. Co., 63 Colll} 
App 602, 607-608,. 778 A2d 212,216 [2001] -

There· is.no n::quireI11ent that all three criteria must be satisfied to sµppoit a finding of 

unfairness (id). Additionally, Connecticut courts apply "traditional dommon-law princi'ples -of. 

remoteness and proximate causation to detennine whether a party has standing to bring. an. action 
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under CUTPA" ( Connecticut Podiatrit Med, Ass'n v Health Net of Cpnnecticut, Inc;; 302 Conn 

464, 469, 28 A3d 958, 962 [2011] [citation omitted]). Further, ,iifthe: injuries claimed by the 
; 

plaintiff are remote, indirect or derivative with respect to the defendant's conduct, the plaintiff is 

not the proper party to assert them and lacks standingto do so" (Ganim v Smith and Wesson 

Corp., 258 Conn 313, 347-348, 780.A2d 98, 119-120 [2001]). 

The complaint alleges that Hamann violated CTJPT A in two ways: 1} through his and 

Kramer's cmiduct in sending the Kramer email, which Carl alleges contributedto theloss of his 

Porsche motorcars by frustrating and· delaying his efforts to recover the cars· and 2) by 

ne~Jigently concealing material facts from Maria and recklessly or negligently failing to take 

reasonable steps to assure thafthe funds he secured from Maria werttto Cad for the intended 

purpose ofa loan (NYSCEF Doc No. 297 at 43-A4). The complaint alleges that in doing so, 

Hamann caused damage to Maria and, also, to Carl, who was defrauded by Edwards and held 

liable for repaying the $150,000 (id). Carl claims damages exceeding $2,,120,000, which include 

the value. of the Porsche motorcars, the award to Mari~ in the Connecticut action, and attorneys' 

fees and other litigation costs. 

This court has already determined that the Federal Court's September 24, 2019 denial of 

Carl's motion to amend the complaint to inchide the CUTP A violation claim, among others, 

precludes Cail from asserting this cause· of action in the instant action. That notwithstanding, 

everi if the September 24, 2019 decision lacked preclusive effect in the instant action, this court 

would be compelled to adopt Judge Spatt's reasoning in that decision.,)n deciding the motion to 

ariiend,)udge Spatt considered Cati's. CUTPAvio~atio.nclain1$ and fouudthat the only 

corinection between Hamann and the chain of events tlJ.at resulted iti Edwards' theft of the 

Porsche mc,torcarsJtom SCM was. that Kramer drafted an email at Hamann's behest (NYSCEF 
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Doc No. 280 at 14-15). Judge Spatt also found thatCarl did not allegf that he received the email 

and thus did not establish that he was directly harmed by the email's contents. Further, Judge 

Spatt determined that the onlydfrectharm to Carl "occurred as a result of Edwards' theft of the 

Porsche motorcars; the independent action of a third, if not fourth, party" (id. at 15). Judge Spatt 

reasoned that Ca:rl' s argument that Eciwwds used the Kramer email t9 · buy tirne · "necessary to 

facilitate his theft of the vehicles._-... [b ]y definition describe[ s] a hmm that occurred as an 

· indirect result of [Hamann;s] actions, because Edward's behavior [was] an intervening event that 

cut[] off the chain of causation'~ (id.).Judge Spatt also held that there was no cognizable . . 

commercial relationship between Carl and Hamann as required to assert a consumer injury under 

CUTP A, Where Edwards conducted the negotiations regarding the Porsches with Hamann 

withoutCarl's knowledge (id at 16). For these reasons, Hamann is entitled tojudgmentas a 

matter oflaw, and the fifth cause of action claiming a violation of CUTP A is dismissed, 

CONCLUSION 

Accordingly, it is 

ORDERED that defendant ThomasHamann's motion for summary judgment is 

GRANTED, and the complaintis dismissed; anci itis further 

ORDERED thatthe Clerkis directed to enter judgmentaccordirtgly. 
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