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At an IAS Tenn, JCP Motions Partof the 
Supreme Court of the State of New York, 
held in and forthe County ofKings, at tbe 
Courthouse, at 360 Adams Street, Brooklyn, 
New York, on the :t--5 day of March, 2026. 

PRES ENT: 

HON. KENNE1HP. SHERMAN , 
Justice. 

-----.--------- .. -· ---- .------- . -.· ------ .. ---. ---· -- ~:x 
JA-QUAN WILLIAMS and JUSTIN TOBIAS, 

Plaintiffs, 
-against-

RUNARD GAMBA, MICKEWAROBOTHAM, 
SINAN CAGIRJCI, and FEDERAL EXPRESS CORPORATION, 

Defendants .. 
---------·-------· ·-··--··--· --- . ------- ·-----· .. ·- ·-X 

The followinge~filed papers read herein: 

Notice of Motion and Affidavits (Affirmations) Annexed __ _ 
Opposing Affidavits (Affirmations) __________ _ 
Affirmations in Reply _______________ _ 

Letters to the Court ----------------

DECISION AND ORDER 

IndexNo. 524560/19 

Mot. Seq. Nos. 11-12 

NYSCEF Doc Nos.: 

220-234; 236-243 
246-251; 253~254; 269 
255-257; 259~261; 264-266 
263:268 

In this action to recover damages for personal injuries, defendants Sinan Cagirici 

(Cagirici) and Federal Express Corporation (FedEx, collectively with Cagirici, the FedEx 

defendants)move, by order to show cause, dated July 30, 2025, under motion sequence 

number eleven,for: (l}an ordet, pursuantto 22 NYCRR § 202.21 (e), vacating the note of 

issue "on the grounds that discovery is incomplete due to evidence of fraud'; 1; and{2) for 

leave, p.ursuant to CPLR 3025 (b); to serve th¢ir proposed "Amended Answer with 

1 Order to Sho,v CatlSC; dated July 30, 2025 (Fisher; J.), pase 1 of 2, ,:I (a) (NYSCEF Doc: No. 234). 
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Counterclaims.and Cross-Claims, dated July_, 2025'; (the PAA).2 Plaintiffs Ja-Quan 

Williams and Justin Tobias (collectively, plaintiffs) cross,.,movc, under motion sequence 

number twelve, for an order, pursuantto 22NYCRR § 130-Ll, awarding them sanctions, 

·costs, and attorney's fees, as well as setting ah e aringon the amount thereof. F orthereas0ns 

stated below, both motions are denied in their entirety. 

Summary 

On November U, 2019, plaintiffs commenced this action agi1inst ihe FedEx 

defendants (among others) for personal injuries they allegedly sustainedin a motor vehicle 

accident on Linden Boulevard near Hinsdale Street in Brooklyn, New York,. on August 6, 

2019 at 8:30 p.Iil. (the accident).3 At the time and place of the accident, plaintiffs were 

passengers in a 2003Honda SUV which collided witha·2010 Ford van whichwasoperated 

by Cagirici and owned by FedEx.4 On April 3, 2020, the FedEx defendants answered the 

complaint, asserting (as relevant herein) an affirmative defense that neither plaintiff 

suffered a "serious injury" as defined in Insurance Law § 5102 (d).5 No defense of (or 

a counterclaim for) fraud or a staged accident was interposed in the FedEx defendants' 

answer. 

On December 15, 2021, while discovery was ongoing, plaintiffs moved, under 

motion sequencctwo, for (as relevant herein) partiaLsuiilmary judginent on the issue of 

2 Redlined and clean copies ofthe PAA aree~filed under NYSCEF Doc Nos. 229 and 230, respectively:. 

3 Co111plaint, daied November 11, 2019 (NYSCEF Doc N:" o. l), 
4 Certified Copy ofthe Police AccidentReport, page 1 ofl (NYSCEF Dot:No .. 47). 

5 Thfl FedEx dt;fencl.ants' Answer, q.aJedApril 3, 2 020, First Affinnijtivc befonse (N YSC EFDoc N Q. 19), 

.2 

·····························-------
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liability againstthe FedEx defendants,6 On March 9, 2022, the FedEx defendants cross-

moved, under motion sequence four, for summary judgment dismissing (among other 

claims) plaintiffs' claims againstthern, on the grounds ·'that the evidence establish[ed]that 

FedEx was entirely non-negligent"' in the happening of the accident.7 On December 7, 

2 022, plain tiffs' motion for p artia 1 summary judgment on the issue of I iabil ity was granted, 

whereas the FedEx defendants'' cross-motion for sumrnaryjudgment was denied.8 

On July 17, 2024, plaintiffs filed the extant NOI.9 On A\lgust 2, 2024, the FedEx 

defendants timely moved; under motion sequence ten; to vacate the extant NOi on the 

grounds that plaintiffs failedto respond to the FedEx defendants' Demand for Litigation 

Funding Infonnation, dated November 10, 2022. 10 On October 9, 2024, plaintiffs were 

dire~ted to respond to such demand by a date certain, \Vith the NOI remainingin effect and 

not vacated.n 

On July 9, 2025, the FedEx defendantsmoved, undermotiortsequenceeleven,by 

the aforementioned,orderto show cause to vacate the extant NOi and for leave to serve 

(,Plaintiffs' Notice of Motion. dated December 15, 2021 (NYSCEFDoc No. 26). 

7 FedEx. Defendant,;;' Notic'e of Cross-Motion and Supporting Affirmation, each dated March 9, 2022 
(NYSCEF Doc Nos. 42 and 43, tespec:tively). 

~ Short-Form Order1 da.ted December 7, 2022,Velasque.z, J. (NYSCEFDoc No. 124). JusticeVclasquez's 
order erroneously indicated that it determined motions under sequence numbers two and three, \vhereas, in 
fact, his order determined motion sequence numbers two andfour. The WebCivil Supreme Court -
AppearanceDetail in thisactinnc:orrectly reflects that plaintiffs; mntionundersequence number two was 
granted, whereas the.FedEx defendants' cross;.,motio.n under sequ~mce number-four was denied. 

9 Note of lsstic, dated J lily I 7, 2 024 (NYSCEF Doc No: I 99). Plain tiffs' prior NO I, dated November 17, 
2·023, was vacated and further discovery was directed byord¢t, dated February 15 ~ 2024 (NYSCEF Doc 
Nos; 156 and .i 94, respectively}; · · · · 

1 ° FedEx Defendants' Notice ofMotion and Supp 0111ng Affin:natiort, each dated Au gust 2, 2024 (NYSCEF 
Doc Nos. 200 and 201, respectively). ·· · 

11 Short~Fonn Order, dated. October .9; 2024, Ruchelsman, J .. {NY$C'EF Doc No., .214). 

3 
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their PAA. On September 24, 2025,plaintiffs cross-moved, undermotiohsequencetwelve; 

for an award of the aforementioned sanctions, attorney's fccs,and costs; On November 20, 

2025, the court heard oral arguinenton the afotementio11edm.otions and reserved decision. 

Discussfon 

FedEx Defendants' Request to Vacate the NOI 

Pursuant to 22 NYCRR 202.21 (e), within 20 days after service of a note of issue 

and certificate of readiness, any party to. the action may move to vacate the note of issue, 

upon an affidavit showirtgin what respects the case is not ready for trial, ahdthe court may 

vacate the note ofissue ifit appears that a material fact in the certificate ofreadiness is 

incorrect. Where,·as here, "a motion to vacate the note ofisSue is made after the 20-day 

time limit, the movant is required to demonstrate that unusual or unanticipated 

circumstances developed subsequent to the filing of the note of issue and certificate of 

readiness requiring additional pretrial proceedings to prevent substantial prejudice" 

(Paulino v Staten Is. Univ. Hosp., 234 AD3d ? 87, 789 [2d Dept 2025] [internal quotation 

marks omitted]). 

Here, the FedEx defendants failed to demonstrate the existence of unusual or 

unanticipated circumstances since the filiµg of the extant NOi warranting its vacatur, As 

stated, the FedEx defendants. allege that the extant NOi should be vacated ''on the grounds 

that disco very is i ncorn:plete due to evidence o ffraud; ;, Their only supporting evi deti ce ii1 

thatre gard is the affirmation of Adrianna N. Lewis, a. claims ad min i~tra tor for Progressive . . 

Insurance Company (Pro gre ssiv e), dated 1 une 9, 2 02 5 (the jun e 2 025 Sru Affirmation), 

4 
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which Progressive filed in the declaratory judgment action which it commenced again$t 

non-moving defendant Mic;hewa Robotham (Robotham) on August2 l, 2023, in 

connection with •a differertt(and subsequent}motor-vehicle accident which happened on 

December 19, 2021 ( the subsequent accident) andinvolved a different vehicle (a Porsche 

Cayenne) and differentpassengers, in Supreme Court, Nassau County (see Progressive Ins: 

Co: v Robotham, et aL, index No. 613413/23) (the Progressive Lawsuit). The FedEx 

defendants' PAA (in 'if 154 thereof) interprets the June 2025 SIU Affirmation12 as 

"reveal[ing] that[ non-movingdefendantdrivet Runard Gamba] and/or [plaintiff] Williams 

and/or [plaintiff] Tobias made statements ... to an investigator from Progressive that 

place[ d] Robotham at the scene of the [underlying]a:ccidenf' (unnecessary capitalization 

omitted; emphasisadded). The June2025 SIU Affirmation, which is.attached asan exhibit 

fo the FedEx defendants' PAA, says nothing of that sort, however. As relevantto the 

underlying accident (which preceded the subsequent accident by approximately two years}, 

the June 2025 SllJ Affirmation merely flagged the underlying accident as "suspicious'' 

because: (1) Robotha'ni "may have been associated with Runners and/or Unauthorized 

Broker activity''; {2) the underlying accident ''occurred close to the location .of the 

[subsequenta:ccident], and involved sitnilar facts of loss"; {3) the Honda: which was 
. . 

involved in the underlying accide11t was garaged upstate {likewise, on paper) as was the 

Porsche which was in valved. in the subsequent accident; and ( 4) Robotham used an email 

12 · The June 2 025 SIU Affirmation is filed under 1,JY SCEF Doc; No. 81 in the Pro gres~i ve .Lawsuit. In 
addition, the JJine 2025 SIUAffinnatfon is filed as an exhibit to. (andas part of) a singl~{documcnt,.merged) 
PAA in this action atNYSCEF Doc .Nos. 2l9 .and 230 (redlined and clean cppies; respectiyclyJ. 

5 

................................ ·-··-------------------------------------
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address littledemus@gnmiLcom, whereas the word "Demus" was typed on the backof the 

business cards that were handed out b:y an unknown individual at both the underlying 

.iccident site and at the subsequerttaccidertt site to the purported victims (June2025 Sill 

Affinnation, ,r,r 18-20). What makes the June 2025 SIU Affirmation even more irrelevant 

to the tmderlying accident is that it was used in the Progressive Lawsuit to support the 

latter's renewed motion for dedaratoryjudgmentas to the subsequem accidentD The 

electronic docket of the Progressive Lawsuit indicates that Progressive withdrew its 

renewed motion for declaratoryjudgrnent on August 14, 2025. 14 

Insofar as the underlying accident is co11cetned, Progressive was merely 

"suspicious" since at least August 21, 2023 when it filed the Prngressive Lawsuit, or 

approximately 11 months before plaintiffs filed the extant NOT on July 17, 2024. 

Progtessive's suspicions were notbroughno the court's notice ort August 2, 2024 when 

the FedEx defendants initially moved to vacate the extant NOI, on the basis of their 

outstandingDemand forLitigation Funding (ratherthan, as is now the case, on the basis of 

13 Progressive' s in ilia l motion for declaratory judgment in the Progressive Lawsuitw hich was supported 
by the SIU affinn:ation, dated April 23, 2024 {theApril 2024 SIU Affirmation) (NYSCEF Doc No: 53 .in 
ProgressiveLawsuit),was denied bydecisionandorder, dated October 17,2024{Prager,J.) (NYSCEF Doc 
No. 64 in Progressi,,e Lawsuit).Justice Prnger'sdecision:andordetheld, in relevant part (at page 4), that 
the April 2024SIU Affirriiation "relies primarily upon innuendo and speculation, The facts alleged and tile 
inferences drawn. therefrom are 1:iased almost entirely on unsubstantiated hearsay, 'information and beliet~; 
purported similarities to other c ircumstarices deemed tb be suspicious, and remote links to other persons 
involvedin other losses at other locations. In the view ofthis Court, while this might be sufficienfto raise 

. suspicioi1Wartanting further investigation, itis not sufficient to establish a 'founded belief that the alleged 
co His ion was intentional or did no( .ocqur a:t all; parti6ilarly iri view of evidence in the record which, upon 
close examination, supports the confrary .inference'' (Pro g~s.yi,ve .Ins. Co. v Robotham, et al., Sup C~ 
Nassau C:<rnnty, October i7, 2024,Prager, .T., index No. 613413123). Ofnote, the relevantparagraplls 
men t_ionfug the underlying ac.~ident are substantially siinil.ar in both th~ April 2024 and the June. 2025 Sill 
Atfirmatio ns, 

14 The WebCivil Supreme Coiitt- Appearance D.ctail in the Progressive Lawsuit:, Motion Sequence 
Nti.inber 2. · 

6 
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fraud). To paraphrase one court: ''the information on which [the FedEx] defendants relied 

in suppottoftheir request to vacate the note of issue was information that already existed 

[and] which could have been discovered with reasonable diligence, and thus was not an 

unusual or unanticipated circumstancethatdeve1oped post-note of issue to justify [its] 

vacatur'' (Santacntz v 5 8 Gerry St LLC, ._AD3d _,2026 NY Slip Op 00997 [1st Dept 

2026]).15 

FedEx Defendants' Requestforleave to Serve the PAA 

"fu. the absence of prejudice or surprise to the opposing party, leave to amend 

.a pleadingshouldhe freely grantedunless the proposedamendmeht is palpably insufficient 

or patently devoid of merit" (Gimenez v Pepsi-Cola Bottling Co. of New York, Ifie., 

234 AD3d 943, 944-945 [2d Dept 2025] [internal quotation marks omitted]). Under the 

circumstances of this case, the crucial factor of whether to permit an amendment is 

its timing. For example, in Gimenez, the plaintiffs/vehicle passengers moved for partial 

sumrn:ary judgment on theissue of liability arising out of a rear"'end collision, whereas the 

defendants/ owners-operators of the otherv eh ic le oppose <land, separately, cross-moved for 

leave to amend their answerto interposea counterclaim to recover damages for fraud, The 

defei1dants' opposition and cross-1notion were supported by an expert engineer's affidavit, 

which (together with other submissions) raised a triable issue of fact as to the existence of 

is Compare Lit11ma.v Liberty Cocq~ColaBeveragesLLC, 243 AD3d.504, SOS (1st Dept 2025) (''The 
affidavit from defendants' insurance a:gen t provided a chrcinology of the events and detailed the links among 
plaintiffs; medical providers; .and other individuals involved in othersµspicious acciqents. As.the suspected 
.fi:audbegan to surface only one monthbeforeplaintqfsfiledihe-11ote of issue, t:lnd addi;fona[evidence 
continued (Q emerge,. defendants' delay in jiUng the m oiio11 :was· nQtu n reason af., (e. ''.) (emphasis. added) .. 

7 
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a non-negligent explanation for the collision i wanan ting denial of the plain tiffs' mo tion.16 

Further, •as the record on appeal ih Gimenez reflects,. the plaintiffs' motion and the 

defendants' cross-motion had been served before any pretrial depositions were held, 17 

thereby obviating any "prejudice or surprise ... tesult[ing] from granting [the defendants] 

leave to amend the [ir] answer, '' 18 1n light of those facts'- the apparent merit of theproposed 

counterclaim and the early, pre.,EBT stage of the Gilneiiez action~ the Second Judicial 

Department had qo trouble concurring with the lower court's discretionary ruling in 

grantingthe defendants leave to amend their answer. 

hi contrast to the defendants in Gimenez, the FedEx defendants here seek leave to . . 

assert counterclainis/ctoss-claitns sounding in fraud approximately one year after this 

action has been placed on the trial calendar since the filing of the extantNOT on July 17, 

2024, Where, as here, ''an.action has long been certifiedasreadyfortrial,judicial discretion 

in allowing such amendments should be discrete, circumspect, prudent, and cautious" 

(Boyd v Trent, 297 AD2d 301, 303 [2d Dept 2002] [internal quotation marks omitted])'. 

"In exercising its discretion, the Court should consider how long the amending patty was 

16 See Gimenez, 234 AD3d at 945 ("Contrary to the plaintiffs;·contention, the defendants' proposed 
counterclahn alleging fraud was pleadedwithsufficientparticularitypursuanttoCPLR3016 (b), especially 
when do11sideredalo11gwith their other su biniss ions [, including their experta ffida vit]. ") (emphasis added). 

17 The record on appeal reflec~ that the -Gimenez action was comm_enced on August l 81 2022; 1he 
defendants' answer was interposedo.n November 15, 2022; the·plailitiffs moved forpartiaJ sumnuiry 
judgment on the issue of )iabiiity on February 6, 2 023 ; the plaintiffs' mot.ion was adjourned oncCJ nseni to 
April 21, 20 23; the defendants timeiy objected .on April l 3 ;2 023 and timely cro ss~rnoved for leave to 
a.111.end their answer to interpose a co.untet.claim tci recover d·a1rtag~s for fraud on April 14, 202;1_; llo th the 
niotiori and cros:s~rriotion were folly submitted on April 2.6, 2023; and the ili..otion court rendered its written 
decision on May 9, 2023 (Docket No. 2023-04973, NYSCEFDoc.No-. 27). 

18 Se.e Gimenez, 234 AD3d at.945. 

8 
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aware of the facts upon which the motion was predicated, whether the amendment is 

meritorious,and whether a reasonable excuse for the defaywas offered" (Romeo v Arrigo; 

254 AD3d 270 [2d Dept 1998}). As noted, the FedEx defendants, although aware of the 

underlying facts since at least August 21, 2023, ''offered no excuse for the[ir] delay in 

seekingthe amendment"(Guaman v 240 W. 44thSt. Tw9 LLC, 244 ADJd 621,622 [1st 

Dept2025]); accord Cumberbatch v Townsend, 240 ADJd 664, 665 [2d Dept 2025]; 

Trataros Const., Inc: v New York City School Const. Auth., 46 AD3d 874,875 [2d Dept 

2007]).19 AU.things considered, it isappropriate, ahd within the court's discretion, to deny 

the FedEx defendants leave to serve their PAA,20 

Plaintiffs' Request for Sanctions, etc; 

Plain tiffs' cm s s-moti on foran a ward of sanctions, attorney' sf ees, and costs( as well 

as forancillaryrelief)is denied, The FedEx defendants' arguments in supportoftheir order 

19 Compare Taveras v Tuck-It-Away Assoc., L.P,, 243 AD3d 427,428 (1st Dept 2025)("Plaintiffs claim 
that she \vou Id b eprejud iced because [ defendaritJexcessively delayed in seelcin g leaveto ainendth e answer 
is unpersuasive. Plaintiff was deposedabout six months before Co lu'mbiamoved to amend, and the , .. New 
YorkPost article; which reported thatplaintiff's spinal surgeon was accusedofperformingunnecessacy 
fusion operations on patientsfor profit. was published about a month before [ defendant] sought leave. This 
delay did not hinder plaintiff's case preparation nor prevent plaintifffrom acting in support ofher position 
given that the note of issue had not beenfiled.'');AllenvKukin; 241 AD3d 1142, 1143 (1st Dept 2025) 
("Plaintiff identifies no prejudice from the 15-month delay in this action, which is still in the early stilg;::s 
of discove1y:"):Sheets v l,iberty A!l.r., LLC, 37 AD3d 170, 171 (l st Dept 2007) (" While we agree wid1 
plaintiffa that pleadi11gamendments alleging new facts shouldnot befreelygranted after the close of 
disclosure as scheduled iii a prelimiila,y conference order, and should be subject to ei1e11. closerscr11ti11y 
ii.fief' thefi/iiig ofafacially correct not¢ of issue, we disagree that defendant/ailed to reasonably expki.in 
the timing ofitsinotion to amend. Defendantpersuasivelyex;plains, consistent with its princ,ipals'·deppsi~tm 
testimony, .thatit hesitated to move untiipla int{!Js '. supplemental expert cltsclosure transformed whathatl 
been only a susj,ic ioiioffi·aud into a demonstrable c labhin . .liirgepart provable on (he oph1 ion of plaintiffs' 
own expert.") ( emphasis added irt each instance). · ·· · · ·· 

io In light of the foregoing, .it ts .aca.demfo whether or not the Fed:E;x defendants properly pleaded the 
elements of ju stif1able reliance and tesu I ting damages (see A11guisa,ca-Morales v St: Faiil & St. AndMi' 
United Methodist Church; 2 3 8 AD3 d439, 440 [ 1 st Dept 2 025]; Breton v Dis.hi, 2 3. 4 AD3 d 432, 43. 3 [1st 
Dept 2025]). . . 

9 
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to show cause do not rise to the level necessary to constitute "frivolous conduct" within 

the tneaning of22 NYCRR 130-Ll (see e.g. GLD3, LLC v A/bra, 241 AD3d 1288, 1292 

[2d Dept 20251). 

Conclusion 

Accordingly, the FedEx defendants' order to show cause, under motion sequence 

number eleven, and plaintiffs' ctoss,.;motion, under motion sequence rtutnbet twelve, are 

both denied in their entirety. 

Any issue raised and not addressed in this decision and order is denied. 

This constitutes the decision and order of the court. 

ENTER, 

HOM. KENNETH P. SHERMAN, LS. C. 

HON. KENNETH P SHERfvlAN 
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