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SUPREME COURT OF THE STATE OF NEW YORK

NASSAU COUNTY
PRESENT: HON. CAROLYN MAZZU GENOVESI PART 35
Acting Justice
X INDEX NO. 602426/2023

U.S. BANK NATIONAL ASSOCIATION,

Plaintiff,
MOTION SEQ. NO. 004
- v -
,QIYA%[}{II\EI:XUSNIK’ ARLENE MUSNIK, UNITED STATES OF DECISION + ORDER ON
’ MOTION
Defendants.

X

The following e-filed documents, listed by NYSCEF document number (Motion 004) 96, 97, 98, 99, 100, 101, 102,
103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 117, 118, 122

were read on this motion to/for JUDGMENT - FORECLOSURE & SALE

Plaintiff’s motion (MS # 4) to confirm the referee’s report and for Judgment of Foreclosure
and Sale, inter alia, is GRANTED. “The report of a referee should be confirmed whenever the
findings are substantially supported by the record, and the referee has clearly defined the issues
and resolved matters of credibility.” HSBC Mortgage Corporation USA v. Lee, 228 A.D.3d 742
(2d Dep’t 2024) quoting U.S. Bank N.A. v. Moschetta, 216 A.D.3d 848, 849 (2d Dep’t 2023). Here,
the referee’s report is substantially supported by the record submitted to the Court. Specifically,
the referee’s report indicates the referee reviewed the note, mortgage and an affidavit submitted
by the plaintiff. Furthermore, the referee’s report includes a statement of computation, which is
supported by the documents submitted.

Defendant Avrum Musnik (“defendant”) maintains that the loan servicer’s Affirmation of
Merit and Amount Due is inadmissible because the Limited Power of Attorney references a
Servicing Agreement which plaintiff never submitted. Defendant therefore alleges that plaintiff

failed to show that the loan servicer was authorized to issue the Affirmation. However, defendant
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already raised this issue in opposition to plaintiff’s motion for summary judgment (MS # 3). By
Decision and Order dated December 5, 2024, and entered January 30, 2025, Justice Randy Sue
Marber granted plaintiff’s motion and appointed a referee notwithstanding. Under the law of the
case doctrine, “when an issue is once judicially determined, that should be the end of the matter as
far as Judges and courts of co-ordinate jurisdiction are concerned.” Strujan v. Glencord Bldg.
Crop., 137 A.D.3d 1252, 1253 (2d Dep’t 2016) quoting Clark v. Clark, 117 A.D.3d 668, 669 (2d
Dep’t 2014). Accordingly, this Court cannot consider the sufficiency of the Limited Power of
Attorney.

Defendant also contends that the referee’s report is not substantially supported by the
record because it includes charges that are barred by the six-year statute of limitations and were
waived by plaintiff. However, the Court reviewed the payment history plaintiff provided, and none
of the charges predate February 9, 2017, six years before this action was commenced.

The Proposed Order annexed to the moving papers shall be forwarded to the Foreclosure
Department of this Court, and should it be found consistent with the terms of this and prior Orders,
it shall be executed upon completion of such review.

This constitutes the Decision and Order of the Court.

E NTER

Date: }/7//{1/2# / M/ﬁt % '

Hon. Carolyn Md// c.no\ esi
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