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PRESENT: 

HON. KERRY WARD, 
Justice. 

At an lAS Terril, PartJ of the Supreine Court 
of the State of New Y otk, held in and for the 
County of Kings, at the Courthouse, at 360 
Adams Street, Broqklyn, New York; on the 
Q day of April, 2026 

-------------------- . --- .--- . -- . ---------- . ----- . ---------------------X 
DEUTSCHE BANK NATIONAL TRUST 
COMPANY, AS TRUSTEE FOR MORGAN 
STANLEY ABS CAPITAL I INC. TRUST 
200.6~HE3, 

Plaintiff, 
-against-, 

WINSTON BLAKE. LESLIE E. BLAKE, KEN 
GRIFFITH, CHRISTIN A GRIFFITH., BHOLA 
RAMSUNDAR, BANK OF AMERICA, N.A., 
MORTGAGE ELECTRONIC REGISTRATION 
SYSTEMS, INC. AS NOMINEE FOR BANI<. OF 
AMERICA, N.A., NEW YORKCITY 
ENVIRONMENT AL CONTROL BOARD, CITY 
REGISTER OF THE CJTY OF NEW YORK, THE 
BANK OF NEW YORK MELLON, AS . 
COLLATERAL AGENT AND CUSTODIAN FQR 
THE NYCTL 1998..,2 TRUST_. THE NEW YORK 
CITY DEPARTMENT OFBUILDTNGS, THE 
NEW YORK CITY DEPARTMENT OFFINANCE, 
and JOHN AND JANE DOE "I ;'through '' 1 O'\ 

Defendants. 

Index No.: 529470/2023 

------ ·----· -· -- ·- ·--· ·------· -- . ·-· -------------·:-----· --· ------· -----X 

The following e-filed papersread herein:. 

Notice of Motion/Order to Show Cause/ • 
Petition/Cro.ss Motion ai1d 
Affidavits (Affir~nations} Annexed _______ _ 

· Opposing Affidavits/ Answer (Affirmations) __ _ 
Affidavits/ Affirmations in I,leply _______ _ 
Other Papers: · 

NYSCEF Doc Nos.: 

72-86. 139'-162 
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Upon the foregoing papers, plaintiff Deutsche Bank National Trust Company; as 

Trustee for Morgan Stanley ABS Capital I Inc. Trust 2006-HE3 ("'Plaintiff'') moves for an 

order in the present quiet titlei action: (i)pursum1t to CPLR 3215 {a) and (d), holding that 

defendants Winston Blake c·Mr. Blake"), LeslieE. Blake ("Ms. Blake'') {together With Mr. 

Blake, the "Blake Defendants':), Ken Griffith ("Mr. Griffith"), Christina Griffith ("Ms. 

Griffith"} (together with Mr. Griffith, the ''Griffith Defendants''), Bhola Rmnsundar 

("Ramsµndar'} Mortgage Electronic Registration Systems, Inc. ("'MERS") and The Bank 

ofNew York MeHon, as Collateral Agent and Custodian for the NYCTL 1998-2 Trust 

f'BNY''} (together 'with the Blake Defendants; the Griffith Defendants, Ratnsundar and 

MERS, the "Non:-Appearing Defendants") are in default; (ii) directing that further 

proceedings for the entry ofa default judgment against the Non-Appearing Defendants be 

conducted at the time of summary judgment or trial; or (iii) in the alternative, Plaintiff 

seeks a defaultjudgment againstthe Non-Appearing Defendants {motion sequence number 

5). 

The branch of Plaintiff's motion (motion sequence number 5) in which Plaintiff 

seeks an order holding that the Non-Appearing Defendants are in default is granted. 

The branch of Plaintiff's Irtotion (motion sequence number 5} seeking ah order 

directing that further proceedings foi' the entry of a default judgment against the Non:­

Appearihg De fondants be conducted at the time of summary judgment bi' trial is granted. 

l A :;det ti~le acti?il is brought to adjudicate tlisrutes overrea] property ownership, address boundary line disputes 

~et;\ cen 11e1ghborm~ o:vners, clear ~louds o~ a title and/or to establish deal' title. As RP APL § 150! (I) provides: 

\\i h~re a person claims an estate or n~ter~st 111/eal pro~e1ty ... such person ... n1ay maintain an action against any 

othe1 ?ers,on , .. to com pe I the de~enmnatton of any c!auu adverse to that of the plain tiffwh ith the defendant makes 

.or winch it appears from the public records, or:from the allegations ofthe complaint, the defendant might make." .. ' 

2 
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The branch of Plaintiff's motion seeking, in the alternative; a default judgment 

against the Non-Appearing Defendants, is denied ·with leave to renev,ron proper papers . 

. BACKGROUND 

T!te Genesis oftlte Parties' Dispute and the Lawsuit 

This quiet title action pits Plaintiff~ a banking institution, againstneighboring real 

property owners. Plaintiff commenced the present proceedingto remove clouds upon, and 

quiet title, by establishing it~ alleged mortgage interest. in the parcel of real property known 
. . 

as 869 Belmont Avenue, Brooklyn, New York ll20R owned by the Blake Defendants 

("New Lot 38") (see NYSCEF Doc No. 72, Amended Complaint ,r,r 1, 4). In this action, 

Plaintiff further seeks a declaratory judgment that the Blake Defendants' fee interest in 

New Lot 38 is encumbered by Plaintiff's purported mortgage and that Plaintiff's Hen 

pursuant to such mortgage is ·a first mortgage lien against such property, superior to the 

interest of all defendants ("Defendants;') (id.).2 

Moreover1 Plaintiff seeks to resolve alleged documentation errors associated with 

an incomplete attempt on the part ofRarrtsundar, the developer and original owner of the 

property, to co1nbine that pmiion of land formerly knovm as 871, 869 and 867 Belmont 

A venue, Brnoklyt1, New York l l 208i consisting of Block 4024, Lots 37i 38 and 39 in 

Brooklyn, New York,3 artd thereafter to subdivide the three combined lots into two equal 

size lots (id. ,r 2). Plaintiff contends that the relief it seeksJn this action hews closely ,vith 

Ramsundar's original intent to combine the three Original Lots and subdivide into t,vo 

2 While a briefrecitation ciffacts is set fo1ih in thi_s decision, as shall become apparent. given the procedural postui·e 
of this action, the substance of the dispute amongst the parties shaUnot affect the detennination of the present motion. 
' The lots in q uestlon sh al I be refen·ed to as the ;'Orig ina 1 ·Lots.'' 

3 
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e(}tial size lots: {i) the property known as 871 Belmont Avenue, Brooklyn, New York 

11208, owned by the Griffith Defendants{'New Lot 3 7'') (id. ) and {ii} the aforementioned 

New Lot 38 owned by the Blake Defendants, known as 869 Belmont Avenue; Brooklyn, 

New York 11208 (id.~ 5). 

Specifically, Plaintiff asserts that Ramsundar, the initial owner of the Original Lots, 

envisioned combining the three Original Lots and subsequently subdividing them into two 

equally sized lots, such that one lot would consist bf Lot 3 7 and half ofLot 38 (namely, 

New Lot 37), while the other lot would be comprised of the remaining half of Lot 38 and 

Lot 39 (to wit,New Lot 38) (see NYSCEF Doc No. 140, Han affirm.~ 5). Plaintiffavers 

that Ramsundar intended to develop two single-family houses on New Lot 37 as well as 

New Lot 3 8 {id.). Plaintiff claims that, while Ramsundar completed the development and 

construction of the two single-family h:onies on New Lot 37 and Nevv Lot 38, the intended 

subdivision ofthe Original Lots into New Lot 37 and New Lot 38 never came to fruition 

(id.). 

Plaintiff avers that although the issue concerning the subdivision of the lots in 

question remained unresolved, Ramsundarthereafter sold each of the single-family homes 
. . . 

to the Blake Defendants and the Griffith Defendants, respectively (id.} Plaintiff alleges 

that notwithstanding its efforts to addres~ the error in the subdivision without resorting to 

judicial intervention, the Blake Defer\ida,1tts as well as the Griffith Qefenciants proved 

tmcooperative in addressing the inco1nplete subdivision conundrum, leaving Plaintiff with 

no al tern a ti ve but to institute this a ctil)n on October 12, 2023 (id.). 

4 
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Further, Plaintiff seeks monetary damages fro111 the Griffiths for alleged unpaid real 

property taxes that may encumber Plaintiff's mortgage-related interest in New LotJ 8 (see 

NYSCEF Doc No. 72, Amended Complaint ,-r,r 3). 

The Institutional Patties to the Action 

Defendant Bank of America, N.A. ("BOA"); a banking institution,is the purported 

mortgagee in connection with New Lot 37 owned by the Griffith Defendants(id. ,r 8) and 

MERS acts as a nominee forBOA with respect toBOA's mortgage (the "BOA Mortgage"'} 

(id. ,r,r 8-9). Plaintiff asserts that BNY is the holder oftax lien certificates as to Original 

Lot 39 (id. ,r 12). Plaintiff claims that defendant New York City E1wirohmental Control 

Board ("ECB ") is potentially a judgment creditor of the Blake Defendants and Ramsundar 

(id. l l 0); Plaintiff contends .that Defendant City Register of the. City of New York ("City 

Register'') may have an interest in the lots at issue in this prnceeding in connection with 

the subdivision ofNewLots 37 and 38 (id. ,r 11 ). 

Defendant The Nevi' York City Department of Finance ("DOF") is an agency that 

records and maintains official real estate-related documents in New York City, including 

deeds (id.1[ 14). Detendant The New York City Department of Buildings ("DOB") is an 

agency that revievv'.S and approves building plans as wellas perfotms permitting, licensing 

and inspection functions concerning real estate (id. i-! 13). 

5 
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DISCUSSION 

The Viability of Plaint{[f's Motionforan 0J'der 
Holding that the Non-Appearing Pal'ties Are in Def a ult 

Plaintiff commenced this action by filing a surnmons and complaint on October 12, . . 

2023 (the "Original Complaint'") (see NYSCEF Doc No. 141, Origit'lal Complaintat l) and 

thereafter served this pleading on Defendants. Ultimately, on August 30, 2024, the court 

issued a decision and order granting Plaintiff's motion to serve an amended complaint (the 

''Amended Complainf'} (see NYSCEF Doc l\fo. 149, decision and order at 7_; see also 

NYSCEF Doc No. 72, Amended Complaint at l). 

After serviceoftheAmended Complaint; the following Defendants-served answers 

to the Amended Complaint: (i} the ECB, the DOB and the DOF (collectively_, the -'City 

Defendants"), which served an answer on Septe1rtber27, 2024 (see NYSCEFDocNo. 150, 

ans,vet to amended complaint at l); (ii) the Griffith Defendants, ,vhich served an answer 

on September 30, 2024 (see NYSCEF Poe No. 153; verified answer at I); and (iii) BOA; 

,vhich served an answer on October 18, 2024 (see NYSCEF DocNo. 153, verified answer 

at I). 

h1 contrast, a review of the NYSCEF database establishes that the following 

Defendants did not serve art answer, or othenvise-respond, to the Amended Complaint: (i) 

the Blake Defendants; (ii) Ramsundar; (iii) MERS; and (iv) BNY (see NYSCEF Doc No~. 

1-162). Notably, an a,milysis of the affidavits of service generated in conjurtction with the 

Amended Co1nplai11.t i'.eveals that Plaintiff duly s.erved the Amended Complaint on the 

Defe1idants ·in. question, namely, (i) the Blake Defendants (see NYSCEF Doc·No. 155, 

6 
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November 26. 2024 affidavit of service :on Ms. Blake at 1; see also NYSCEF Doc No. 156, 

November21; 2Q24 affidavit of service on Mr. Blake at I); (ii) Ramsundar (see NYSCEF 

Doc No. 152, October 16, 2024 affidavit of service on Ramsund_ar at l}; (iii) MERS (see . . . . 

NYSCEF Doc No. 151, October 1, 2024 affidavit of service on MERS at I); and (iv}BNY 

(see NYSCEF Doc No. 160, August 25, 2025 affidavit of service on BNY at 1). 

Furth~r, on June 6, 2025, Plaihtifffilecl a motion to sh'ike the Griffith Defendants' 

AnsYver to the Amended Complaint owing to their failure to adhere to their discovery 

obligations. This unopposed motion was granted pursuant to an order issued by Justice 

Leon Ruchelsman dated June 27, 2025, which provides as foUows: 

Plaintiffs motion to strike . , . is granted there being no 
opposition. Defendants Ken Griffith and Christina Griffith 
failed to corriply with this court's order of 4/7 /25 which 
specifically stated that the failure to comply will result in 
appropriate sanctions pursuant to CPLR 3126. Noreasonahle 

, , 

excuse for the failure to comply with the order so as to avoid 
the adverse impact of said order was provided, nor was 
opposition to the relief sought in the motion filed. Where a 
party fails to comply with the terms of a conditional Order prior 
to the deadline imposed therein, the conditional order becomes 
absolute (Wolf Props. Assoc., L.P. v Castle Restoration, LLC, 
174 AD3d 838, 841 [2019]). Accordingly, the answers of 
defendants Ken Griffith m1d Christina Griffith are .stdcken, 

(NYSCEF Doc; No. 159; order at IJ 

Justice Ruchelsman's order dated June 27, 2025.striking the Griffith Defendants' 

Answer to the Amended Gomplait'lt was served with noth;e oferttry on July 14~ 2025 (see 

NYSCEF Doc No. l 59, notice .ofet1try of'order at 1). Since their Answer to the Amended 

Complaint was stricken; the Griffith Defendants did not take any action to appeal the 

subject qrder and their time to do so has expired (,!ieeNYSCEF Doc Nos. l-162). 

7 
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Based ori the foregoing, the Non-Appearing Defendants (the Blake Defendants, 

Rarnsundar, MERS, the. Griffith Defendants and BNY) have either failed to ans\ver:, or 

otherwise respond to, the Aitiended Complaint, which was duly served upon them as 

reflected in theaforementioHed affidavits of service, or have had their answer stricken due 

to their failure to comply with their court-cwdered discovery obligations. In these 

circumstances, the branch of Plaintiffs motion (motion sequence number S) in which 

Pia inti ff seeks an otderholding that the Non-Appearing Defendants are in default is granted 

(see Bank of NY v Samuels, l 07 AD3d 6531 653 [2d Dept 2013] [Second Department 

afiirmed Supreme Ct.mrt' s determination that de fondant; which failed to serve an answer, 

orto respond, to the complaint, was in default in that the "process server's affidavits of 

service constituted prima facie evidence that the [ defendant] . . . was validly served"]; 

Wachovia Bank, N.A. v Carcano, 106 AD3d 726, 726 [2d Dept 2013] [Second Department 
. . 

held that defendants, which failed tn serve an answer, or otherwise respond, to the 

complaint, were properly found by the trial court to be in default as '"a proc.ess server's 

sworn affidavit of service is priina fade evidence of proper service."]; Indymac Fed. Bank 

FSB v Quattrochi, 99 AD3d 763, 764 [2d Dept 2012] ('"the affidavit of the plaintiff's 

process server constituted prirna facieevidence of proper service';])." 

~ As dern i led be low, \\;hi le the bra11ch of Plaintiff's motion in which Plaintiff seeks an order holding· that the Non­
Appearing Defe1idartts are in defou It is granted, sucli determination does not constitute the grant to .p la inti ff ofa defou It 
jµdgment against the Non-A ppearin,g Defendants at this juncture. 

8 
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The Btah.cli of Plaiiitiffs M otiuii Seel~iltg to Defer .tfte. 
Default J udgtnent Detet11ii11ation Unttis unimary Judgment or Trial 

Defendants tall into two: distinct:categories: First, BOA, ECB; City Register, DOB 

and DOF (collectively, the ".Co-Defenqants") have appeared lit this.proceeding;_ and. their 

responsive pleadings hc,1ve not been apjudicated. Second, as set forth above, the Non­

Appeadrtg Defendants ·have .either failed to appear or their responsive pleading was 

'Stritkei1 due to non-c.ompliance with their discovery pb._ligations. 

Given the dichotomy b.etweeil thie twn·categories of Defendants, coupled\vith the. 

narrowly circumscribed one-year period governing default judgments pursuant to CPLR 

3215 .(c),5 Plaintiff moves the· couii t~ hold that the Non-Appearing Defendants are in 

.default and to dii"ect that forther procee(jlings for the entry of a. default j.udgm'ent against-the 

Non-Appearing Defendants be postponed_ until such tiine as the court issues a 

deterrnination, on summary judgment or at trial, concerning the alleged incomplete 

suhdivisi(Jn of the ptoperties formerly· known as 8·7"1, 869 and 86 7 Belmont Avenue. 

Brooklyn. New York. consisting of 13lpck 402.4, Lots 37, 38 'and 39.{the "Original Lots) 

(see NYSCEF Doc No .. 140, Han affib:µ_. 1 4 ). 

Under CPLR 3215 (c), it is incumbent on a plaintiff ' 1to take proceedings for the 
i . 

entty-of judgnient within one year a.fie, the default,~~ lest the court dismiss the_ complaint 
; 

as abandone.d. However, where, as here, some_ defendants hav_e answered, wbile other 

defendants have failed to appear, CPLR,. 3215 (d) permits the court to direct that 

5 CPLR 321.5 (c) providts -that "[l] f°the plaintiff faHs to take proceedings for the entry of judgment withii1 one year 

after the default, the court sha II not enterjudgmen~ but s.ha I I dismiss the comp ia int as· abandoned/'· 

·g 
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proceedings for the entry ofa default judgment be conducted at the time of the court's 

dctet1ninatibn of the claims asserted against the defendants who have answered, which 

provision supplants thcrequircment under CPLR 32l5 (c) that a plaintiff take proceedings 

for the entry of judgment within one year of the default. As CPLR 32 15 (d) provides: 

Whe11ever a defendant has answered and one or more other 
defendants have failed to! appear, plead, or proceed to trial of 
an action reached and called for trial, notwithstanding the 
provisions of subdivision: (c) of this section:, upon application 
to the court ·within one :year aaer the default of any such 
defendant, the cottrt may enter an ex parte order directing that 
proceedings for the entry! of a judgment or the making of an 
assessment, the taking oflan account or proof, or the direction 
of a reference be conduct~d at the time of or following the trial 
or other disposition oftheiaction againstthedefei1dantwho has 
ansv,1ered. ' 

In short, pursuant to CPLR 3215 { d)_, the court is vested with the discretion to direct 

that proceedings for (3Dtry of a default [judgment be extended beyond one year from the 

detendarit'S default in cases featuring, as here, several defendants, sorile oh:vhkh failed to 

appear while others duly appeared. This action comes within the purview of CPLR 3215 

( d) since, while the Co-Defendants have appeared and ans\vered) the Non-Appearing 

Defendants have eithet failed to appear despite proper service, or had their answer stricken 

by the court. 

Notably, the relief sought by Pl'1;intiff in the presentactiort is largely congruent as 

to all. Defendants, namely, to resolvd the purportedly incomplete subdivision of the 
' ' 

Original Lots into the New Lot 37.and tije Nevl Lot 38. As·a corollary, one rriay .reasonably 

anticipate substantial overlap between: the evidence tb be considered by the court in 

d etenni n in g whether; and to what exten:t, to grant Plaintiff the relief it seeks· - whether on 

[* 10]
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a motion for a default judgment against the Non-Appearing Defendants, or on a motion for 

summary judgment, or at a trial, against the Co-Defendants. Rather than constraining 

Plaintifftosubrnit inter-related motions onnvo occasions - thereby requiring the court to 

determine t,vo intertwined successive motions against different sets of Defendants - it 

would be sensible from a judicial economy standpoint, to resolve the Non-Appearing 
. . 

Defendants' de foul t at. th is stage, while addressing the. al l~gedl y incom p I ete lot subclivi si on 

issue in the context of motion practice f~aturing all Defendants or at trial. 

This path is all the more sound :in that addressing the purportedly incomplete lot 

subdivision matter in the framework ofa single motion featuring all Defenda11ts, ot at trial, 

would pennit the court to be exposed to: all parties' positions or evidence before rendering 

a determination. Further militating in favor of scheduling proceedings for the entry of a 

default judgment against the N011-Appeal'ing Defendants simultaneously \vith summary 

judgment or trial, the core incomplete lot subdivision issue is unlikely to be ripe for 

disposition as this action is at a nascent stage from a procedural standpoint (see Ramirez v 

Islandia Exec. Plaza, LLC, 92 AD3d 747, 748 [2d Dept '.Wl2] [Second Department held 

that''[w]hendealing with 1nultipledefendants, CPLR 3215 (d), upon application ofa party, 

imbues the Supreme Court ·with the discretion to make an order pel'mitting further 

proceedings c1.gainsl a defaulting party to occur when the matter is tried ... withoutregard 

to the dne-ye,fr time period otherv,rise hnposed by CPLR 3215 (c) fqr taking.proceedings. 

f m .the entry of a j ud gmen t after a party's defau It'~]; Doe v Jasinski, 19 5 AD3 d 13 99; 1402 

I 4th Dept 2021) [appellate. court.held that the purpose of CPLR 3215 (d) is to provide the 

.11 
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court with discretion to decide>svhether a determination against the defaulting defendant 

should await the disposition of the matter against the non-defaulting defendants]). 

In light of the above; the branch of.Plaintiffs motion (motion sequence numbc:r5) 

inwhichPlainliff seeks an order directingthat further proceedings for the entry ofa default 

judgment against the Non-Appearing Defendants be conducted at the time of summary 

judgment ortrial is granted. 

The Branch of Plai11tiff's,illotio11 in W!tich a Default Judgmentls 
Sought Is Denied tts PlaintijJFai/ed to Establish the Viability of its Action 

In its moving papers; Plaintiff seeks, as an alternative form of relief, the issuance of 

a default judgment at this juncture. For instance, Plaintiff characterizes its moving 

affil'rnation as one "in support of plaintiff's motion for a default judgment against 

defendants Winston Blake, Leslie E. Bfakef Ken Griffith, Christina Griffith, Bhola 

Ramsundar, and Mortgage Electronic Registration Systems, Inc'' (.5'ee NYSCEF Doc No. 

140, Han affirm. at I). 

To prevail on the branch ofits motion in which it seeks a defau1tjudgment, Plaintiff 

bears the burden to establish that it has a viable cause of action against the defaulting 

parties, to wit, the Non-Appearing Defendants (see Charmoh v Pavy, 153 AD3d 493,494 

[2d Dept 2017] [Second Department held that "the plaintiff was not entitled to a default 

judgment because he failed to establish that he had a viable cause. of action and; thus, the 

motion v,ras properly denied''] [internal .quotation marks omitted]; Re,snick v lebpvitz, 28 

AD3d 53 3, 5 34 [2d Dept 2006] [Second Department denied plaintiffs t motion for a def a ult 

judgrnerit on the basis that they failed to ' 1s11pport their motion for a default judgment ... 

12 
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with at least enough facts to enable the court to determine that a viable cause of action . . L-· 

exists''] [internal quotation marks and brackets omitted]), 

That Plaintiff failed to establish the viability of its cause of action against the Non,. 

Appearing Defendants cannot be gainsaid as an analys:is of Plaintiffs counsel's 1noving 

affirmation reveals it to be bereft of any articulation of a viable cause of action. To the 

contrary, Plaintiff's counsel in his moving affirma.tion alleges as follows in conclusory 

fashion as to the substance of Plaintiff's suit, which allegations fall short of forging the 

contours of a viable cause of action: 

On October 12, 2023, Plaintiff commenced the present action 
by filing a Summons and Verified Complaint. .. to address the 
incomplete subdivision of the Original Lots. Ramsundar, the 
developer and original owner ofthe OriginaLLots, intended to 
combine· these three Original Lots and th en su bdiv id e them into· 
two equal size lots, such that one lot \vould consist of Lot 37 
and half of Lot 38 {"New Lot 37'') and the other would be 
comprised of the remaining half of Lot 38 and Lot 39 ("New 
Lot 38"), and develop two singie-family houses on each of 
Ne,v Lot 37 and New Lot 38. While Ramsundar completed the 
developn'lent and construction of the two single-family homes 
Oii New Lot 37 and Nevv'l,ot 38, the intended subdivision of 
the Original Lots into NewLot 37 and New Lot 38 was never 
completed. Although the issue \Vith the subdivision remained 
unresolved, Ramsundar thereafter sold each of the single­
family homes to the Blakes and the Griffiths, respectively. 
Despite Plaintiffs efforts to address the error in the subdivision 
without seeking judicial intervention, hath the Blakes and 
Griffiths have been uncooperative in addressing the incomplete 
subdivisioi1, necessitating Plaintiff to commence the. instant 
action. 

(NYSCEF Doc No. 140, Han affirm. 1140). 

· The amorphous allegations in- counsel ;s moving afnnrtation as. to the nature of the 

patties' dispute aie pa rti cu I ar ly n otab I e as P la inti ff eschews mention of the nexus, if any, 

13. 
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between Plaintiff and the Non-Appearing Defendants, all but vitiating.the development of 

any viable cause of action (see NYSCEF Doc No. 140, Han affirm. ,r 1-31). 

In these circumstances, the branch of Plaintiffs motion in which it seeks a default 

judgment against the Non-Appearing Defendants is denied (motion seqt1ence number 5) 

(see Lugo i1 Cotso, 2 I 5 AD3d 944, 945 [2d Dept 2023 J [Second Department held that"[ o]n 
... . 

a motion for leave to enter a default judgment pursuant to CPLR 3215, the, movant is 

required to submit ... proofofthe facts constituting its claim, .. To succeed an the motion, 

aplai11tiff must allege enough facts to enablethe coµrtta determine that a viable cause of 

,1ction exists . , . Where a valid cause of action is not stated, the party n1oving for judgment 

is not entitled to the reque_sted relief] [internal. quotation marks omitted]; Venturella­

Ferretti v Ferretti, 74 AD3d 792, 793 [2dDept 2010] ["a plaintifi's right to recover upon 

a defendant's default in answering is governed by CPLR 3215 ... which requires that the 

plaintiff state a viable cause of action ... Where a valid cause of action is not stated, the 

party moving forjudgment is not entitled to the requested relief, even on default"] [internal 

quotations marks omitted]; Beaton v Transit Facility Cmp., 14 AD3d 637, 637 [2d Dept 

2005] [court held that,to obtain a defaultjudgment,plaintiffis required to establish a viable 

cause of action; and, as such, denied the motion as plaintiff's motion "incorporated 

conclusory statements" which were insufficient to support a default judgment pursuant to 

CPLR 3215 (t)]) . 

. H m,ve~/ei•1 based on applicable precedent in the default judgment context, the denial 

ot'the branch of Plaintiff's motion in \Vhich Plaintiff seeks a defot1lt judgment against the 

Non-Appearing Defendants is with leave to renew on proper papers (see Matone v 
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Sycamore Realty Corp:, 31 AD3 d 72 I, 722 [2d Dept 2006] [Second Department held that, 

notwithstanding the denial of plaintiffs' motion for a defaitlt judgment due to their failure 

to proffer evidence in conjunction with their motion establishing the viability of their 

claims, such denial \Vas with leave to renew on proper papers]; Blam v Netcher, 17 AD3d 

495, 496 [2d Dept 2005]), 

Plai11tiff'sDefault JudgmentMotion ls Supported by Neither 
an Affidavit nor a Complaint Verified by a Person with Knowledge 

. . 

Further watranting the denial of Plaintiffs default judgment motion, such motion is 

accompanied by nei th et an affidavit from a person ,vi th know ledge nor a corn p I a int verified 

by a person with knowledge. Specifically, Plaintiffs motion is merely supported by (i) 

Plaintiffs counsel's affinnation, which .evinces no personal knowledge of the parties' fact;. 
. . 

specific dispute re"'olving inexorably around a central axis, tp wit, the alleged incomplete 

subdivision of the Original Lots into the New Lot 37 and the New Lot 38 (see NYSCEF 

Doc No. 140, Han affirm, ii 13); and (ii) Plaintiff's Amended Complaint, which was 

like\\iise executed by Plaintiffs counsel, and was not verified by a person with knowledge 

(see NYSCEF Doc No. 72, Amended Complaint ,r,r l-136). 

In light of the dearth of admissible evidence submitted in connection with Plai11tiffs 

default judgment motion, the motion mustbe denied. Indeed, in circuinstances where, as 

here, a m.ovan.t's .default judgment motion is predicated on art attorney affirmation coupled 

with a complaint not verified by a pers,111 with. knowledge, such motion must be denied; 

with leave to renew on proper papers (see Dess v LRMBldrs'.} LLC, 56 AD3d 716,717 [2d 

Dept 200 8] [appt::Hate com1 denied plain ti ffa ~ default j udgm ~nt motion with leave to renew 
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on proper papers as ·'plaintiffs did not submit an affidavit ofthe facts, or a Complaint 

verified by a party with personal knowledge"]; Hosten v Oladapo, 44 AD3d l 006, l 006 

[2d Dept 2007] [Second Department denied plaintiffs motion for a default judgment "since 

he failed to submit an affidavit or a complaint verified by a party with personal knowledge 

ofthefacts constituting the clailil'']). 

Plaintiffs decision to support its default judgment motion with an attorney 

atl1rmation in lieu of an affidavit from a person with knowledge is all the more unavailing 

in that an aJ:firrnation from an attorney without personal knowledge is barren of eviq.entiary 

value (see Amato v Lotd & Taylor, Inc., 10 AD3d 374, 375 [2d Dept 2004] [Second 

Departrne1it gave no weight to the ·'bare affirmation'· submitted by plaintiff in comiectiort 

with his motion]; Sloan v Schoen, 251 AD2d 319, 320 [2d Dept 1998] ["the bare 

affirmatioi1 ofthe plaintiffs attorney, who demonstrated no personal lmow1edge ... was 

without evidentiary value;']). 

Based on the above~ the branch of Plaintiffs motion in which Plaintiff seeks a 

default judgment against the Non""Appearing Defendants is denied with leave to rene,v on 

proper papers (motion sequence number 5). 

The Vi1gue11ess· Permeating Plaintiffs Def a ult Judgment Motion 

A further independent basis exists warranting the denial of Plaintiff default 

ju dginent motion, nameJy, the vagt.Ien ess coursing through the sinews otPI a in tiffs mot iort. 

A review·ot' Plaintiffs inotion reveals that:·(i) Plaintifftetnains silent as to its role,ifany, 

in the trammctions that ied to the partief dispute, clihninating ill the fiHng of the iaw~uit; 

(ii) Plaintiff steers clear .qf any reference to its line of business, rendering it onerous to 
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ascertain its linkage to the parties' conflict, and hence its entitlernent to a defanlt judgment; 

and (iii) Plaintiffsidesteps any mention of the cause(s) of action on which its motion is 

predicated(see NYSCEF DocNo, 140, Han affirm. ,r,r 2-30). 

Plaintiff's inotion, engulfed in a nebulous shroud ofhazine;3s, cannot pla11sibly.serve 

as a vehicle for a default judg,nent Indeed, when, as here, a plaintiffs default judgment 

motion is unduly vague, Ne,v York courts have repeatedly denied the motion given the 

requirement that the movant establish the viability of its cause of action (see 799 Crown 

St., lLCvLeblanc;203 AD3d 1117, 1118~1 l 19 [2d Dept,2022]; Royv 81 E98th KH Gym, 

LLC, 142 AD3d 985, 985-986 [2d Dept 2016] [appellate court denied plaintiffs default 

judgment motion as a "plaintiff must allege enough facts to enable the court to determine 

that a viable cause of action exists,'' a requirement plaintiff did not satisfy as "plaintiff 

failed to allege enough facts in his affidavit to enable the court to determine that a viable 

cause ofaction exists"]; Cardo v Board of Mgts., Jefferson Vil. Condo 3, 29 AD3d 930, 

9J2 [2d Dept 2006]).6 

6 Having not appeared in the-present action, the Noi1~AppearingDefehdants·did not oppose Plaihtitrs motion, inuch 
· 1ess argue that P lainti fr s motion for a defau It judgment against them is unavailing as such motion fai Is to establish 
the viability of PI a intifi" s claims. The Non~Appearing Defendants' silence on th is ma tier does not foreclose the denial of Plaintifrsmotion based on this line of argument. Indeed, in the default judgment context the COUit is vested with a 
gatekeeper function given the prevalence of unopposed motions in this setting, coupled \Vith tire desirability of 
adjudlcati11g cases on the merits. As the Appellate Division; Second Oe.partment encapsulated this apptoach, 
undei'Scoring that courts are not subject to an ineluctabie duty to grant a default jtidg1rient niotion; "it should be kept 
in rriidd that a court does not have a mandatocy,.m inisterial duty to grant a motion for leave to enter a default judgment"· 
(seePauhi.1• v Christopher Facirca, Inc;, 128 AD3d (16, I26[1d Dept 2015]; sec! also McGee v D1inn; 75 AD3d 624; 
624 [2d Dept 2010]; Resnick v Lehovitz, 28 AD3d 5JJ, 534 [2d Dept 2006] ["[t]hat [third-patty defendant] Marko 
defaulted did not give rise to a mandatory min isteria I duty to enter a dcfau It judgment again.st it'']). . . 
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Based on the foregoing, the branch of Plaintiff's motion in which Plaintiff seeks a 

default judgment against the Non-Appearing Defendants is denied with leave to renew on 

proper papers (motion sequence number 5), 

Any atgmnents not expressly addressed herein were considered and deemed to be 

without merit. This constitutes the dedsion and order of the court. 

ENTER 

lLvl 
}\;,J.S.C. 

Hon. Kerry J. Ward, AJ.S.C. 
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